SUPREME COURT OF APPEALS OF WEST VIRGINIA

In re B.S. and S.C.

Inre B.S. and S.C. - No. 18-0423 - Decided November 19, 2018

SUMMARY

The West Virginia Supreme Court of Appeals affirmed the termination of petitioner mother A.S.’s

parental rights to B.S. and S.C. The court held that the circuit court properly found no reasonable

likelihood that the conditions of abuse and neglect could be substantially corrected in the near future

and properly denied a post-adjudicatory improvement period.
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Petitioner Mother A.S. appealed the Wood County Circuit Court's
order terminating her parental rights to B.S. and S.C. following an

abuse and neglect proceeding.

Conclusions of law are reviewed de novo. In an abuse and neglect case
tried upon the facts without a jury, factual findings are reviewed for
clear error and will not be set aside unless the reviewing court is left

with a definite and firm conviction that a mistake has been made.

Nonprecedential memorandum decision under West Virginia Rule of

Appellate Procedure 21

A.S., Petitioner Mother v. West Virginia Department of Health and

Human Resources, B.S. and S.C., through guardian ad litem
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QUESTIONS PRESENTED

1. Whether the circuit court clearly erred in finding no reasonable likelihood that A.S. could substantially

correct the conditions of abuse and neglect in the near future.

2. Whether the circuit court erred by terminating A.S.'s parental rights rather than granting a post-

adjudicatory improvement period or using another less-restrictive dispositional alternative.

HOLDINGS

1. The circuit court correctly found no reasonable likelihood that A.S. could substantially correct the

conditions of abuse and neglect in the near future.

2. Termination of A.S.'s parental rights was appropriate because no reasonable likelihood existed that the
conditions of abuse and neglect could be substantially corrected and termination was necessary for the

children's welfare; intervening less-restrictive alternatives were not required.

KEY QUOTATIONS

“A finding is clearly erroneous when, although there is evidence to support the finding, the reviewing court on

the entire evidence is left with the definite and firm conviction that a mistake has been committed.” (at 1-2)

“West Virginia law allows the circuit court discretion in deciding whether to grant a parent an improvement

period.” (at 3)

“Termination of parental rights, the most drastic remedy under the statutory provision covering the
disposition of neglected children, W. Va. Code [§] 49-6-5 [now West Virginia Code § 49-4-604] . . . may be
employed without the use of intervening less restrictive alternatives when it is found that there is no
reasonable likelihood under W. Va. Code [§] 49-6-5(b) [now West Virginia Code § 49-4-604(c)] . . . that

conditions of neglect or abuse can be substantially corrected.” (at 3-4)

FACTUAL BACKGROUND

A.S. used methamphetamine during her pregnancy with B.S.; B.S. tested positive for methamphetamine,
amphetamines, and THC at birth and experienced withdrawal symptoms. A.S. was unable to provide appropriate
care and supervision, had no contact with B.S. after his birth, and had not seen S.C. since July 20, 2016. She also
missed multiple proceedings and was incarcerated in West Virginia or Ohio during at least part of the case. Her
proposed participation in a future residential substance-abuse program was speculative and unsupported by

evidence that she would complete it.

PROCEDURAL HISTORY

The DHHR filed an abuse and neglect petition on July 14, 2017. A.S. stipulated to the allegations at the January
24, 2018 adjudicatory hearing and was adjudicated an abusing parent. The circuit court denied her request for a



post-adjudicatory improvement period at the April 2, 2018 dispositional hearing and entered an April 5, 2018

order terminating her parental rights. The Supreme Court of Appeals affirmed by memorandum decision.
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