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SUMMARY

The Supreme Court of North Dakota affirmed the dismissal of Earl L. Owens's successive application
for post-conviction relief. The majority held that Owens's claim that counsel failed to file a direct
appeal was a variation of claims raised in prior proceedings and therefore constituted a misuse of
process under North Dakota law. A dissent would have remanded for an evidentiary hearing under Roe
v. Flores-Ortega to determine whether Owens had instructed counsel to appeal.
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DISPOSITION affirmed

PROCEDURAL POSTURE Owens appealed the district court's summary disposition dismissing
his successive application for post-conviction relief, which alleged that
appointed counsel failed to file a direct appeal as instructed.

STANDARD OF REVIEW Summary disposition is proper when there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter
of law. The applicant bears the burden of establishing a basis for post-
conviction relief, while the State bears the burden of pleading and
proving misuse of process.
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QUESTIONS PRESENTED

1. Whether Owens's successive post-conviction application was properly dismissed as a misuse of process
because he inexcusably failed to raise his claim that counsel failed to file a requested direct appeal in an
earlier post-conviction proceeding.

2. Whether Roe v. Flores-Ortega required an evidentiary hearing or reversal based on Owens's allegation
that counsel failed to file a direct appeal as instructed.

HOLDINGS

1. Owens's claim that counsel failed to file a direct appeal was simply a variation of arguments raised or
available in his prior post-conviction proceedings. His failure to raise the present formulation of the
claim earlier was inexcusable and constituted misuse of the post-conviction process under N.D.C.C. §
29-32.1-12(2).

2. Roe v. Flores-Ortega did not require reversal because Owens's own prior filings showed that counsel had
consulted with him and advised that there were no grounds for appeal, and the successive claim was
barred by misuse of process. Under the circumstances, prejudice could not be presumed.

KEY QUOTATIONS

“We hold Owens' current argument, that counsel did not directly appeal his conviction, is simply a variation
of his previous arguments. Failure to raise this argument in prior post-conviction proceedings is inexcusable
and therefore constitutes a misuse of process.” (¶ 16)

“The order of the district court is affirmed.” (¶ 28)

FACTUAL BACKGROUND

Owens was convicted of theft by deception, attempted theft by deception, and giving false information to a law
enforcement officer. After new counsel was appointed, Robert Martin represented Owens at sentencing and in
prior post-conviction proceedings, but no direct appeal was filed. Owens previously pursued post-conviction
relief and raised numerous issues, including allegations concerning the denial of an appeal. In his 2000
application, Owens more specifically asserted that he had instructed Martin to appeal and that Martin failed to do
so.

PROCEDURAL HISTORY

Owens was convicted in 1996 and did not file a direct appeal. He pursued prior post-conviction proceedings,
including a 1997 amended application raising issues concerning the denial of an appeal; the North Dakota
Supreme Court affirmed the denial of that application in 1998. Owens filed another post-conviction application
in March 2000, asserting that counsel had failed to file a direct appeal as he directed. The district court
summarily denied relief, and the Supreme Court affirmed.



DISPOSITION

affirmed
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