UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY

Developers Surety and Indemnity Company v. Capital Paving and

Contracting, LL.C et al.

Developers Surety - No. 3:25-cv-06139 (RK) (RLS) - Decided January 9, 2026

SUMMARY

The United States District Court for the District of New Jersey denied without prejudice a surety

company's unopposed motion for default judgment against four defendants in an indemnity and

reimbursement action. The court concluded that entering judgment before resolving the claims against

the answering defendants could create inconsistent judgments, particularly because the defendants

were subject to joint and several liability and some had asserted crossclaims for contribution and

indemnification.
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3:25-cv-06139 (RK) (RLS)

dismissed

Plaintiff moved under Federal Rule of Civil Procedure 55(b) for
default judgment against four defendants who had failed to appear or
defend. The motion was unopposed, and five other defendants had

answered and were participating in discovery.

Entry of default judgment is primarily within the district court's
discretion, but that discretion is constrained by the Third Circuit's
preference for decisions on the merits. In multi-defendant cases, courts
generally withhold default judgment until the claims against
nondefaulting defendants are resolved when entering judgment earlier

could create inconsistent results.
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QUESTIONS PRESENTED

1. Whether the court should enter default judgment against four defaulted defendants while the claims

against five answering defendants remained unresolved.

2. Whether the risk of inconsistent judgments and the relationship among the claims and parties warranted
withholding default judgment under Federal Rules of Civil Procedure 54(b) and 55(b).

HOLDINGS

1. Default judgment should be denied without prejudice where the defaulted and nondefaulted defendants
face claims based on the same factual allegations, the defendants may be jointly and severally liable, and
adjudication of the nondefaulted defendants' defenses could produce facts inconsistent with a judgment
against the defaulted defendants.

KEY QUOTATIONS

“The risk of inconsistent judgments warrants the denial of default judgment here.” (I1. Discussion)

“Thus, this a case in which the “preferred practice” of “withhold[ing] granting default judgment until the

action is resolved on its merits against non-defaulting defendants” is “strictly applied.”” (1. Discussion)

FACTUAL BACKGROUND

Plaintiff issued performance and payment bonds for projects undertaken by Capital Paving and Contracting,
LLC and related defendants pursuant to a January 24, 2024 indemnity agreement. After claims were made
concerning the bonded projects, plaintiff alleges that it resolved the claims and incurred losses, but defendants
failed to indemnify, reimburse, or exonerate plaintiff. The indemnity agreement imposed joint and several
liability, while the answering defendants disputed their roles, plaintiff's alleged injury and damages, and asserted

crossclaims for contribution and indemnification.

PROCEDURAL HISTORY

Plaintiff filed a five-count breach-of-contract action on May 29, 2025, alleging that defendants breached an
indemnity agreement by failing to reimburse or indemnify plaintiff for losses paid under performance and
payment bonds. Five defendants answered, including three who asserted crossclaims for contribution and
indemnification against all co-defendants. Four defendants failed to appear, answer, or otherwise defend, and the
Clerk entered defaults against them. The court denied plaintiff's motion for default judgment without prejudice
because adjudicating the defaulted defendants before resolving the answering defendants' liability could produce
inconsistent judgments.

DISPOSITION



dismissed
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