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SUMMARY

The Rhode Island Supreme Court affirmed Keith A. Werner's convictions for robbery, assault with a

dangerous weapon, and larceny. The court upheld the exclusion of expert eyewitness-identification

testimony and polygraph evidence, rejected challenges concerning preservation of a surveillance

videotape, and addressed other appellate claims arising from the trial and sentencing.
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Defendant appealed from convictions and sentences entered by the

Rhode Island Superior Court after a jury trial.

The court reviewed expert-qualification and evidentiary rulings for
abuse of discretion, the denial of a motion for judgment of acquittal
under the same standard applied by the trial justice, prosecutorial-
closing-argument rulings for clear error or abuse of discretion, and the

legal application of the habitual offender statute de novo.
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QUESTIONS PRESENTED

1.

Whether the trial justice abused his discretion by denying defendant funds and permission to present
expert testimony concerning eyewitness identification and by declining to hold a preliminary evidentiary

hearing.

. Whether polygraph evidence should be admissible under Daubert and whether its exclusion violated

defendant's due process or Sixth Amendment rights.

. Whether destruction of the original bank surveillance videotape violated defendant's due process rights

or impaired his ability to impeach an eyewitness.

. Whether the prosecutor's twenty-second timing demonstration during closing argument required reversal

or a mistrial.

. Whether the trial justice improperly applied habitual offender status and enhanced defendant's sentence

without timely statutory notice from the state.

. Whether defendant's claim under the Interstate Agreement on Detainers Act was barred by collateral

estoppel based on prior litigation.

. Whether the evidence was legally sufficient to support the larceny conviction involving the victim's

automobile.

. Whether defendant was denied the ability to obtain independent testing of hair samples and present a

defense expert.

HOLDINGS

1.

The trial justice did not abuse his discretion by denying defendant's request for funds and refusing to

permit expert testimony concerning the potential unreliability of eyewitness identification.

. Rhode Island's per se rule excluding polygraph evidence remains valid, and its application did not

violate defendant's due process or Sixth Amendment rights.

. The destruction of the original bank surveillance videotape did not violate defendant's due process rights

or require dismissal because defendant failed to show apparent exculpatory value, constitutional

materiality, or bad faith by the police.

. The trial justice did not commit reversible error by allowing the state to conduct a twenty-second timing

demonstration during closing argument; alternatively, the cautionary instruction cured any possible
prejudice.

. The trial justice erred by applying habitual offender status because the state failed to provide the notice

required by R.I. Gen. Laws § 12-19-21(b); the additional sentence and related parole restriction therefore

must be vacated.

. Defendant's challenge under the Interstate Agreement on Detainers Act was barred by collateral estoppel

because the same issues had already been resolved against him in his prior appeals.

. The evidence was sufficient to support the over-$500 element of the automobile-larceny conviction.

. Defendant's right to present a defense was not violated because the trial justice did not prevent him from

obtaining independent testing of the hair samples or presenting his own expert.



KEY QUOTATIONS

“eyewitness "identification must be viewed with great caution."” (1103)

“Because the Legislature's intent is clear under § 12-19-21, we are bound to reverse the trial justice's

decision to treat defendant as a habitual offender.” (1109)

“We reverse only the application of habitual offender status because, although it is clear that defendant is a
career criminal, the state failed to put defendant on notice of its intent to pursue habitual offender status and

the trial justice erred in enhancing the defendant's sentence.” (1112)

FACTUAL BACKGROUND

During a March 7, 1992 robbery at a Fleet Bank night depository, the defendant seized money from a shoe-store
manager and shot her in the abdomen before fleeing in her automobile. Two eyewitnesses identified Werner from
a photographic array, while the injured manager's identification was inconclusive and was excluded at trial.
Police copied a poor-quality bank surveillance tape and the bank later recorded over the original. Werner was
arrested in Massachusetts, later transferred to Rhode Island under the Interstate Agreement on Detainers Act, and

convicted after extensive pretrial litigation.

PROCEDURAL HISTORY

A jury convicted Werner of robbery, two counts of assault with a dangerous weapon, and larceny over $500. The
Superior Court imposed consecutive sentences, including an enhanced sentence and parole restriction under the
habitual offender statute. The Supreme Court of Rhode Island affirmed the convictions and most of the rulings,
but reversed the application of habitual offender status and vacated the additional sentence and related parole

restriction.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand the record to the Rhode Island Superior Court with the defendant's convictions and underlying
sentences intact, but vacate the additional twenty-four years and 364 days imposed under the habitual offender
statute and the related determination that defendant would be ineligible for parole until the last day of the

enhanced sentence.
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