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SUMMARY

The New Jersey Supreme Court held that the Commissioner of Education’s decision remanding a

tenure dispute to the Office of Administrative Law was interlocutory rather than a final agency

decision. Because the remand left the petitioner’s tenure and seniority issues unresolved, the Board of

Education was not required to appeal that decision as of right when it was issued. The Court reversed

the Appellate Division and remanded for consideration of the Board’s appeal.
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The New Jersey Supreme Court reviewed the Appellate Division's
judgment affirming the Commissioner's final administrative decision
and declining to review an earlier agency decision. The Supreme Court
granted certification and considered whether the Commissioner's
September 2012 remand order was final or interlocutory and whether

the Appellate Division properly declined review without notice.

De novo review of whether an agency order was final or interlocutory

and whether appellate jurisdiction was properly invoked.
published precedential opinion
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QUESTIONS PRESENTED

1. Whether the Commissioner's September 2012 decision rejecting the ALJ's initial decision and remanding
the matter for calculation of tenure and seniority rights was a final agency decision or an interlocutory

order.
2. Whether the Board was required to seek leave to appeal from the September 2012 remand order.

3. Whether the Board waived review of the interlocutory order by failing to identify it by date in the notice

of appeal when it clearly identified the decision in its case information statement.

4. What an appellate tribunal should do when it questions whether an appeal is from an interlocutory order

for which leave to appeal was not granted.

HOLDINGS

1. The Commissioner's September 2012 decision was an interlocutory order, not a final agency decision,
because it remanded the matter for further administrative proceedings and left the petition's central

tenure and seniority issue unresolved.

2. Because the September 2012 order was interlocutory, Appellate Division jurisdiction could have been
secured only by submission and grant of a motion for leave to appeal; however, the order could be

reviewed in the appeal from the later final agency decision.

3. The Board did not waive review of the September 2012 interlocutory order because its case information
statement clearly identified that decision and the opposing parties and the Appellate Division had

sufficient notice of the issue it sought to raise.

4. When an appellate tribunal identifies a possible jurisdictional defect involving an interlocutory appeal, it
should notify the parties and permit them to address the issue before dismissing the appeal or declining

to review a fully briefed issue.

KEY QUOTATIONS

“The Commissioner’s first decision was plainly an interlocutory order.” (at 2)

“Finally, a remand order from an agency to the OAL for further consideration is by its very nature

interlocutory.” (at 15)

“When an appellate tribunal identifies a pending appeal that may be from an interlocutory order for which
leave has not been granted, the better practice is always to notify the parties and to permit them to comment
on the issue rather than dismissing the appeal or declining to review a fully briefed issue without notice to the

parties of the jurisdictional issue.” (at 21)



FACTUAL BACKGROUND

Christina Silviera-Francisco served as a vice-principal and interim principal for the Elizabeth school district and
was returned to classroom teaching after the district abolished vice-principal positions in a reduction-in-force.
She petitioned the Commissioner of Education to establish tenure and seniority rights, while the Board
challenged the validity and effective date of her principal certification. The Commissioner rejected the ALJ's
initial recommendation of dismissal and remanded for calculation of her tenure and seniority rights; after
remand, the ALJ found that she had acquired tenure before the reduction-in-force, and the Commissioner

ordered reinstatement and back pay.

PROCEDURAL HISTORY

Silviera-Francisco petitioned the Commissioner of Education to establish tenure and seniority rights after being
returned to the classroom following a reduction-in-force. An ALJ initially recommended dismissal, but the
Commissioner rejected that decision and remanded for calculation of tenure and seniority rights. After the ALJ
found that Silviera-Francisco had acquired tenure and the Commissioner adopted that decision and ordered
reinstatement, the Board appealed. The Appellate Division treated the earlier remand decision as final, declined

to review it, and affirmed. The Supreme Court reversed and remanded for consideration of the Board's appellate

issues.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The matter was remanded to the Appellate Division for consideration of the issues presented by the Elizabeth

Board in its appeal, including the merits of its objections to the Commissioner's decisions.
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