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SUMMARY

The Supreme Court of Montana affirmed the denial of Patrick Keith Hirt's amended petition for
postconviction relief. The court held that Hirt was not sentenced based on materially inaccurate
misinformation regarding his prior felony convictions and that his counsel provided objectively

reasonable assistance at sentencing, on direct appeal, and in the postconviction proceeding.
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and law.
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QUESTIONS PRESENTED

1.

Whether Hirt was designated a Level 3 sexual offender and sentenced based on materially inaccurate

misinformation in violation of due process.

. Whether Hirt received ineffective assistance of counsel at sentencing because counsel did not have a risk

assessment rescored or call the second evaluator as a witness.

. Whether appellate counsel was ineffective for declining to raise the sentencing-misinformation issue on

direct appeal.

. Whether postconviction counsel was ineffective based on allegations raised for the first time in an

untimely pro se filing.

HOLDINGS

1.

Hirt was not sentenced based on materially inaccurate misinformation because the sentencing court
knew before sentencing that he had one prior felony conviction, considered the corrected criminal

history, and independently evaluated the other relevant factors supporting the Level 3 designation.

. Hirt failed to establish ineffective assistance of counsel because sentencing counsel's decisions not to

seek rescoring of the risk assessments and not to call the second evaluator were objectively reasonable,
appellate counsel reasonably investigated and declined to raise the sentencing issue while successfully
pursuing other claims, and the allegations against postconviction counsel were procedurally barred and

unsupported.

KEY QUOTATIONS

“A defendant is entitled under the United States and Montana Constitutions to due process protection against

sentencing based upon misinformation.” (9 25)

“The reviewing court must carefully eliminate the distorting effects of hindsight and must apply a strong
presumption that counsel's conduct falls within the wide range of reasonable assistance and that it represents

sound trial strategy.” (9 30)

FACTUAL BACKGROUND

Hirt pleaded guilty to sexual assault pursuant to an agreement under which the State recommended no more than

ten years. An initial presentence investigation incorrectly listed three prior felony convictions, but the error was

corrected before sentencing to reflect one felony conviction, and the sentencing recommendation was reduced to

ten years. Two psychosexual evaluators nevertheless recommended a Level 3 sexual-offender designation based

on multiple factors, including substance abuse, risk-assessment results, credibility, mental-health issues, and

Hirt's failure to accept responsibility. The district court imposed the agreed ten-year sentence and Level 3

designation.



PROCEDURAL HISTORY

Hirt pleaded no contest and later guilty to sexual assault under a plea agreement after the State dismissed a
separate charge. The district court sentenced him to ten years and designated him a Level 3 sexual offender. On
an earlier direct appeal, the Montana Supreme Court remanded limited sentencing issues concerning restitution

and payment for appointed counsel. Hirt then filed a postconviction petition, after an evidentiary hearing the
district court denied relief, and the Montana Supreme Court affirmed.

DISPOSITION

affirmed
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