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SUMMARY

The Texas Court of Appeals, Second Appellate District, affirmed a Rule 91a dismissal of fraud,
fraudulent-inducement, and Texas Deceptive Trade Practices Act claims brought by a medical practice
and its physician against a leasing company and its representative. The court held that reliance on an
alleged oral representation concerning lease obligations was not justifiable as a matter of law because
it was directly contradicted by the express terms of the written lease. The court also held that the
discovery rule did not toll the DTPA limitations period because the alleged deception could have been
discovered through reasonable diligence and review of the lease.
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DISPOSITION affirmed

PROCEDURAL POSTURE Appeal from a final judgment dismissing appellants' fraudulent
inducement, common-law fraud, and Texas Deceptive Trade Practices
Act claims under Texas Rule of Civil Procedure 91a.

STANDARD OF REVIEW De novo review applies to the merits of a Rule 91a motion because
whether the pleaded facts entitle the claimant to a remedy is a question
of law and Rule 91a's factual-plausibility standard is akin to legal-
sufficiency review. The court considers the plaintiff's pleadings and
permitted exhibits for the factual inquiry, may consider the substance



of the motion and arguments for the legal inquiry, and may not
consider evidence.
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QUESTIONS PRESENTED

1. Whether the trial court properly dismissed the fraud and fraudulent-inducement claims under Rule 91a
because reliance on MacLay's alleged oral representation was not justifiable as a matter of law when the
representation directly contradicted the lease's express, unambiguous terms.

2. Whether the trial court properly dismissed the DTPA claim as time-barred because the discovery rule did
not toll limitations where appellants could have discovered the alleged deception through reasonable
diligence by reviewing the lease.

HOLDINGS

1. A party cannot justifiably rely as a matter of law on an oral representation that is directly contradicted by
the express, unambiguous terms of a written agreement. Because appellants' petition showed that
MacLay's alleged promise conflicted with the lease's privilege requirements and was not incorporated
into the lease, the fraud and fraudulent-inducement claims had no basis in law under Rule 91a.

2. The discovery rule did not toll limitations on appellants' DTPA claim because the alleged deception was
not inherently undiscoverable and appellants failed to exercise reasonable diligence by comparing
MacLay's statement with the readily accessible written lease. The DTPA claim filed more than two years
after the May 2022 representation was therefore time-barred.

KEY QUOTATIONS

“Therefore, reliance upon an oral representation that is directly contradicted by the express, unambiguous
terms of a written agreement between the parties is not justified as a matter of law.” (at 18)

“Accordingly, we hold that Dr. Lozovyy’s reliance on Maclay’s oral representation—which was directly
contradicted by the express, unambiguous terms of the Lease—was not justified as a matter of law.” (at 23)

“Accordingly, we conclude that the accrual of Appellants’ DTPA claim was not tolled because they are
deemed to have failed to exercise reasonable diligence as a matter of law.” (at 29)



FACTUAL BACKGROUND

High Risk Pregnancy Doctors, PLLC and Dr. Violetta Lozovyy sought to lease medical office space subject to
written restrictions requiring physicians using the premises to hold active or courtesy staff privileges at a Baylor
hospital. Lozovyy's petition alleged that, after she asked what would happen if she failed to obtain privileges,
leasing representative Douglas MacLay orally promised that the lease would not become effective or would not
bind her if she failed to obtain them. The written lease did not contain that contingency and instead expressly
required the privileges. Lozovyy's privileges application was denied, and appellants alleged that they incurred
rent, deposits, office expenses, salaries, and equipment costs. They filed suit more than two years after the
alleged May 2022 representation.

PROCEDURAL HISTORY

Appellants leased medical office space and alleged that Douglas MacLay represented that the lease would not
bind them if Dr. Lozovyy failed to obtain hospital privileges. The landlord later sued appellants for breach of the
lease and guaranty but nonsuited that action. Appellants then sued the property appellees for fraud, fraudulent
inducement, and DTPA violations. The trial court granted the property appellees' Rule 91a motion and dismissed
all claims with prejudice; the court of appeals affirmed.

DISPOSITION

affirmed
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