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SUMMARY

The District of Columbia Court of Appeals held that a consumer bringing claims under the District of
Columbia Consumer Protection Procedures Act against a medical service provider need not prove
intentional misrepresentation, knowledge, or an entrepreneurial nexus. The court concluded that
Rachel Frankeny presented sufficient evidence that the hospital may have misrepresented or failed to
disclose that a first-year resident would perform part of her tonsillectomy, and that the information was
material. The court reversed summary judgment for the hospital and remanded for trial.
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QUESTIONS PRESENTED

1. Whether a consumer asserting District of Columbia Consumer Protection Procedures Act claims under
D.C. Code § 28-3904(a), (d), (e), and (f) must prove intentional or knowing misrepresentation.

2. Whether a Consumer Protection Procedures Act claim against a medical service provider requires an
entrepreneurial motive or entrepreneurial nexus connecting the alleged misrepresentation to business or
financial interests.

3. Whether the evidence created a genuine dispute of material fact concerning whether the hospital
misrepresented or failed to disclose a material fact about who would perform Frankeny's surgery.

HOLDINGS

1. A consumer need not prove that a merchant intentionally or knowingly represented that goods or
services possessed characteristics, standards, qualities, grades, styles, or models that they did not in fact
possess under D.C. Code § 28-3904(a) and (d).

2. A Consumer Protection Procedures Act claim against a medical service provider does not require proof
of an entrepreneurial motive or entrepreneurial nexus.

3. The evidence, viewed in the light most favorable to Frankeny, created a genuine dispute about whether
the hospital misrepresented or failed to disclose a material fact concerning the resident's role in
performing the surgery; therefore, summary judgment was improper.

KEY QUOTATIONS

“We extend that reasoning and hold that a plaintiff consumer need not allege or prove intentional
misrepresentation to claims made under D.C. Code § 28-3904(a) and (d). Moreover, we reject any
requirement that a CPPA claim allege an “entrepreneurial nexus.”” (at 3)

“We expressly hold that there is not a different burden of proof for “general” CPPA claims and those against
medical service providers, and a consumer is not required to proffer evidence of an “entrepreneurial motive”
or an “entrepreneurial nexus” for the latter.” (at 15-16)

“Consequently, we reverse the grant of summary judgment. At present, there is no concern that Ms. Frankeny
is blurring the line between CPPA claims and traditional medical malpractice claims, or raising public
service or ethical considerations, that would require us to recognize any limitation on the CPPA’s reach to the
practice of medicine.” (at 21-22)

FACTUAL BACKGROUND

Rachel Frankeny selected board-certified otolaryngologist Thomas Troost to perform a bilateral tonsillectomy at
The George Washington University Hospital. She signed forms acknowledging that the hospital was a teaching
institution and that residents and other personnel could be involved in her care, but she understood those
provisions to permit observation or related services rather than performance of the surgery by someone other



than Troost. Without Frankeny's knowledge, first-year resident Johnny Mai performed at least part of the
procedure under Troost's direction, and Frankeny alleged a resulting permanent loss of her sense of taste.

PROCEDURAL HISTORY

Rachel Frankeny sued District Hospital Partners, LP and related defendants after a first-year medical resident
performed at least part of her tonsillectomy without her knowledge. The Superior Court granted summary
judgment to the hospital defendants, reasoning that Frankeny had not produced evidence of an intentional
misrepresentation motivated by financial or business interests, described as an entrepreneurial motive. The
District of Columbia Court of Appeals reversed the summary-judgment ruling and remanded for trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded for the CPPA claims to proceed to trial.
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