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SUMMARY

The Illinois Supreme Court affirmed the denial of Michael McCoy’s successive postconviction

petition asserting actual innocence. The court addressed the evaluation of newly discovered evidence,

including a codefendant’s testimony, expert testimony concerning eyewitness identification reliability,

and forensic blood testing. It held that the evidence, considered collectively, was not sufficiently

conclusive to probably change the result on retrial.
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QUESTIONS PRESENTED

1. Whether the circuit court applied the proper standard of review after the third-stage evidentiary hearing

on McCoy's successive postconviction petition.

2. Whether McCoy's newly discovered evidence, considered together with the trial evidence, was
sufficiently conclusive to establish actual innocence and probably produce a different result on retrial.

3. Whether the circuit court's credibility determination rejecting Millighan's exculpatory testimony was

manifestly erroneous.

HOLDINGS

1. A circuit court's factual findings and credibility determinations following a third-stage postconviction

evidentiary hearing are reviewed for manifest error.

2. To establish actual innocence, a petitioner must present evidence that is newly discovered, material,
noncumulative, and so conclusive that, when considered with the trial evidence, it would probably

change the result on retrial.

3. The circuit court properly considered the old and new evidence collectively, even though it discussed
individual items of evidence separately before determining that the evidence as a whole was not

sufficiently conclusive.

4. McCoy failed to establish actual innocence because Millighan's exculpatory testimony was not credible,
and the remaining expert evidence concerning eyewitness identification and blood testing was not

sufficiently conclusive to probably change the result on retrial.

KEY QUOTATIONS

“To succeed on a claim of actual innocence, the petitioner must present evidence that is (1) newly discovered,
(2) material and not cumulative, and (3) of such a conclusive character it would probably change the result
onretrial.” (9 54)

“Probability, not certainty, is the key as the trial court in effect predicts what another jury would likely do,

considering all the evidence, both new and old, together.” (| 55)

“At the third stage, the allegations are not taken as true, and instead, “the trial court acts as a factfinder,

making credibility determinations and weighing the evidence.”” ( 63)

FACTUAL BACKGROUND

In 1986, a liquor-store owner was shot and killed during an armed robbery in Chicago. Two eyewitnesses
identified McCoy as the shooter, and another witness identified him as one of the people present in the store
earlier that night. A preliminary test of McCoy's shoes indicated the possible presence of blood, but there was
insufficient material for further testing. In the successive postconviction proceedings, McCoy offered

codefendant Wayne Millighan's exculpatory testimony identifying Howard Reed as the shooter, expert testimony



challenging the eyewitness identifications, and expert testimony concerning the unreliability of the shoe-blood

test.

PROCEDURAL HISTORY

McCoy was convicted of first degree murder and armed robbery in 1989, and his convictions and sentences were
affirmed on direct appeal. After numerous postconviction proceedings, the circuit court granted leave to file a
successive postconviction petition. The circuit court initially dismissed the petition at the second stage, but the
appellate court reversed and remanded for a third-stage evidentiary hearing on actual innocence. Following the
hearing, the circuit court denied relief, the appellate court affirmed, and the Illinois Supreme Court affirmed the
appellate court's judgment.
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