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SUMMARY

The Massachusetts Appeals Court held that the trial judge improperly instructed the jury that liability
under G. L. c. 93A required a finding of liability on an underlying tort claim. The court vacated the
judgment for Philip Morris on the c. 93A claim and remanded for further proceedings, while affirming
the remainder of the judgment. The court also held that the plaintiff waived appellate review of the
trial court's failure to instruct on actionable half-truths in the fraud and misrepresentation claim.
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PROCEDURAL POSTURE Appeal from a judgment entered after a jury verdict for Philip Morris
USA Inc. in a civil action involving cigarette-related negligence,
warranty, fraud, conspiracy, Consumer Protection Act, and wrongful-
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STANDARD OF REVIEW Preserved instructional objections are reviewed for error and whether
the error affected the objecting party's substantial rights. Jury
instructions are reviewed as a whole, and an instructional error
warrants a new trial when the jury may have based its verdict on the
erroneous instruction and the error was prejudicial.
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QUESTIONS PRESENTED

1. Whether the plaintiff preserved his objections to the challenged jury instructions.

2. Whether the Consumer Protection Act instruction improperly required the jury to find liability on an
underlying tort claim before finding a violation of G. L. c. 93A.

3. Whether the plaintiff preserved a challenge based on the trial judge's failure to instruct that half-truths
may be actionable in fraud and misrepresentation.

4. Whether the erroneous Consumer Protection Act instruction was prejudicial and required a new trial.

HOLDINGS

1. The plaintiff preserved his objection to the Consumer Protection Act instruction because the objection
and its grounds were presented to the judge, and the judge's acknowledgment that both parties had
lodged objections made a renewed postcharge objection unnecessary under the circumstances.

2. The plaintiff did not preserve his challenge to the failure to instruct that half-truths are actionable
because he did not specifically request or object to the omission of that instruction at the charge
conference or after the charge.

3. A Consumer Protection Act claim under G. L. c. 93A is not categorically dependent on liability for an
underlying tort or contract claim. The trial judge therefore erred by instructing the jury that it could find
a c. 93A violation only if it found the defendants liable on one of the plaintiff's tort claims.

4. The erroneous c. 93A instruction was prejudicial because it effectively narrowed the jury's inquiry to the
more restrictive elements of common-law fraud and misrepresentation, and the evidence provided a
plausible basis for a different verdict absent the error.

KEY QUOTATIONS

“"[A] cause of action under c. 93A is 'not dependent on traditional tort or contract law concepts for its
definition.'"” (9-10)

“"a claim under c. 93A 'goes far beyond the scope of the common law action for fraud.'"” (11-12)

“"Causation is not the same as reliance, and 'the latter is not an essential element of a G. L. c. 93A claim.'"”
(12)

“The judge's instruction effectively precluded a finding of liability under c. 93A unless the jury also found
liability under the more restrictive standard for fraud and misrepresentation.” (14)

FACTUAL BACKGROUND

Lorna Agnitti began smoking at approximately age ten and primarily smoked Philip Morris Marlboro and
Marlboro Lights cigarettes for about fifty years. She was diagnosed with lung cancer in 2019 and later died in
September 2022. The plaintiff presented evidence that tobacco companies had publicly disputed the health risks



and addictiveness of cigarettes and promoted filtered, light, and low-tar cigarettes as safer despite allegedly
knowing they were not. The jury nevertheless found for the defendants on all claims.

PROCEDURAL HISTORY

The action was commenced in the Superior Court Department on March 27, 2020. After Lorna Agnitti died in
September 2022, Peter Agnitti amended the complaint to add a wrongful-death claim. Following a twenty-day
jury trial, the jury found for the defendants on all claims. The plaintiff appealed only the judgment for Philip
Morris concerning the jury instructions on the Consumer Protection Act claim and fraud and misrepresentation.
The Appeals Court held the Consumer Protection Act instructional error prejudicial, vacated that portion of the
judgment, remanded for further proceedings, and affirmed the remainder.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The portion of the judgment entered in favor of Philip Morris USA Inc. on the claim for violation of G. L. c. 93A
is vacated and set aside. The matter is remanded to the Superior Court for further proceedings consistent with the
opinion, including a new trial on the c. 93A claim. The judgment is otherwise affirmed.
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