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SUMMARY

The court resolves motions concerning a protective order, a third-party subpoena, and the disclosure
and return of materials claimed to be protected by the attorney-client privilege and work-product
doctrine. The decision addresses privilege, the crime-fraud exception, waiver, related litigation in New
Jersey, and discovery sought to support counterclaims.
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DISPOSITION other

PROCEDURAL POSTURE The court addressed NXIVM's omnibus motion for a protective order,
to quash Rick Ross's subpoena to O'Hara, and to compel the return or
production of files and communications. Ross intervened in the
discovery dispute and sought a stay or deferral in favor of related
proceedings in the District of New Jersey.

STANDARD OF REVIEW The party asserting attorney-client privilege bears the burden of
establishing each element by competent and specific evidence. The
party asserting work-product protection bears the burden of showing
that the materials were prepared in anticipation of litigation. A claimed
crime-fraud exception requires reasonable cause to believe that a crime
or fraud was committed or intended and that the communication itself
was intended to facilitate or conceal it. Discovery and protective-order
issues were determined under the Federal Rules of Civil Procedure and
the court's inherent discretion.

PRECEDENTIAL VALUE published district court memorandum decision; persuasive authority
within the jurisdiction but not binding appellate precedent
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QUESTIONS PRESENTED

1. Whether the court should stay or defer its ruling in favor of the District of New Jersey.

2. Whether NXIVM established attorney-client privilege or work-product protection for communications
and documents associated with O'Hara.

3. Whether the Interior Report was protected attorney work product.

4. Whether the crime-fraud exception applied to the Interior Report or to communications concerning the
sting operation.

5. Whether disclosure of privileged or work-product material to Raniere, Loperfido, Sitrick, Ross, or the
press waived applicable protection.

6. Whether NXIVM was entitled to a further protective order, and whether Ross's subpoena to O'Hara
should be quashed.

7. Whether Ross was entitled to discovery concerning the sting operation to support his proposed
counterclaims in the New Jersey action.

HOLDINGS

1. The court declined to stay or defer its decision because the New Jersey court lacked jurisdiction to
decide issues arising from the New York litigation, and rulings by the other court would be persuasive
rather than controlling.

2. NXIVM failed to establish blanket attorney-client protection. The privilege applies only to
communications whose predominant purpose was obtaining or providing legal advice, not to
communications concerning business, media, lobbying, public-relations, or other nonlegal services.

3. The Interior Report was prepared in anticipation of litigation and initially qualified as work product
because NXIVM had already sued Ross when Interior investigated him. The Report was not protected
by attorney-client privilege.

4. The crime-fraud exception did not defeat work-product protection for the Interior Report because Ross
and O'Hara showed possible unlawful collection of information but failed to show that the Report itself
was used or intended to be used to facilitate or conceal a crime or fraud.

5. Communications concerning the planning and execution of the sting operation were not protected by
attorney-client privilege or work-product doctrine and were subject to disclosure.



6. NXIVM waived work-product protection in the Interior Report by deliberately sharing it with Sitrick for
public-relations purposes unrelated to assisting counsel in conducting litigation.

7. Ross was entitled to pursue discovery from O'Hara concerning the sting operation because the
information was germane to his proposed counterclaims in the New Jersey action, and NXIVM's motion
to quash the subpoena was denied.

KEY QUOTATIONS

“When determining if there is in fact an attorney-client privilege present to cloak both the client’s
communication and the corresponding legal advice, a court needs to ascertain that this safety net attaches to
only those communications (1) where legal advice of any kind is sought, (2) from a professional legal advisor
in his or her capacity as such, (3) the communication relates to that purpose, (4) made in confidence, (5) by
the client, and (6) are at his or her insistence permanently protected, (7) from disclosure by the client or the
legal advisor, (8) except if the protection is waived.” (125)

“The Second Circuit has pellucidly stated that this exception does not apply “simply because the privileged
communication would provide an adversary with evidence of a crime or fraud, [and], if it did the [attorney-
client] privilege would be virtually worthless.”” (134)

“A party cannot selectively share a work product and then expect it to remain as a shield.” (142)

“Neither the attorney-client privilege nor the work product doctrine protects factual information.” (144)

FACTUAL BACKGROUND

NXIVM retained Joseph O'Hara under a professional-services arrangement involving strategic planning,
lobbying, public relations, business consulting, and coordination with attorneys. Although O'Hara later
reconstituted a law practice and had an attorney-client relationship with NXIVM for at least part of the
relationship, the court found that many communications concerned nonlegal services and were not privileged.
NXIVM retained Interior to investigate matters involving Rick Ross while litigation between NXIVM and Ross
was pending; Interior produced a report containing sensitive banking and telephone information and participated
in a deceptive sting operation designed to obtain information from Ross. The Interior Report was later shared
with the public-relations firm Sitrick, and O'Hara disclosed the Report and related information to Ross and the
press.

PROCEDURAL HISTORY

NXIVM originally brought related claims against O'Hara in federal court, voluntarily dismissed that action
without prejudice, and refiled substantially identical claims in New York state court; the refiled action was
removed and transferred to the Northern District of New York. During discovery, O'Hara disclosed the Interior
Report, and NXIVM sought protection based on attorney-client privilege and work-product protection. Ross
intervened because the Report and related alleged sting operation were relevant to his subpoena and proposed
counterclaims in the New Jersey litigation. After briefing and oral argument, the court denied Ross's request to
defer to New Jersey, determined the status of various documents and communications, and permitted discovery
concerning the sting operation subject to remaining privilege limits.



DISPOSITION

other

REMAND INSTRUCTIONS

No remand was ordered. The court denied Ross's motion to stay or defer, denied NXIVM's motion to quash
Ross's subpoena to O'Hara, permitted discovery concerning the sting operation, and limited disclosure by
preserving genuinely privileged attorney-client communications and protected factual boundaries.
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