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SUMMARY

The United States Magistrate Judge recommends dismissing Rochanda Zigler’s pro se civil action
against Nelnet and others for failure to prosecute. The recommendation follows plaintiff’s failure to
file an amended complaint or request an extension after the original complaint was dismissed with
leave to amend, and also recommends closing the case.
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DISPOSITION other

PROCEDURAL POSTURE A pro se plaintiff filed a civil complaint. After screening under 28
U.S.C. § 1915(e), the magistrate judge dismissed the complaint with
leave to amend and warned that failure to amend would result in a
recommendation of dismissal. Plaintiff did not amend the complaint or
seek additional time, so the magistrate judge issued findings and
recommendations that the action be dismissed for failure to prosecute.

STANDARD OF REVIEW Dismissal for failure to prosecute under Federal Rule of Civil
Procedure 41(b) is evaluated under the five factors identified by the
Ninth Circuit: the public interest in expeditious resolution, the court's
need to manage its docket, the risk of prejudice to defendants, the
public policy favoring disposition on the merits, and the availability of
less drastic alternatives.
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QUESTIONS PRESENTED

1. Whether the action should be dismissed for failure to prosecute after plaintiff failed to file an amended
complaint within the time allowed.

2. Whether the five-factor test governing dismissal for failure to prosecute supports dismissal under the
circumstances.

HOLDINGS

1. The magistrate judge recommended dismissal under Federal Rule of Civil Procedure 41(b) because
plaintiff failed to file an amended complaint or seek an extension after being warned that failure to do so
could result in dismissal.

KEY QUOTATIONS

“Because this case cannot move forward without plaintiffs participation, the court finds the factors weigh in
favor of dismissal.” (at 2)

FACTUAL BACKGROUND

Plaintiff filed a pro se civil complaint that was found deficient during screening under 28 U.S.C. § 1915(e). The
court dismissed the complaint with leave to amend and allowed thirty days for amendment, but plaintiff neither
filed an amended complaint nor requested an extension after the deadline passed.

PROCEDURAL HISTORY

The magistrate judge screened the complaint, identified deficiencies, dismissed it with leave to amend, and
granted thirty days to file an amended complaint. After the deadline expired without an amended complaint or
request for an extension, the magistrate judge recommended dismissal and closure of the case, subject to
objections and review by the assigned district judge.
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PER CURIAM.
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