UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

United States v. Chicarelli

445 F.2d 1111 (3d Cir. 1971) - Decided July 1, 1971

SUMMARY

The United States Court of Appeals for the Third Circuit affirmed the convictions of Eugene
Napolitano, Lawrence R. Greenhalgh, and James T. Greenhalgh for possessing goods stolen from
interstate shipment. The court rejected claims concerning a government witness serving as a jury
bailiff and the trial judge’s handling of the jury’s request to review testimony. It held that no reversible

error or prejudice had been shown.
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QUESTIONS PRESENTED

1. Whether the appellants were entitled to a mistrial or new trial because a Government witness also acted

as bailiff for the jury on two occasions.

2. Whether the trial court abused its discretion by declining to read requested testimony back to the jury
and by informing the jury that it had to rely on its own recollection after defense counsel objected.

3. Whether the appellants could obtain a new trial based on the trial judge's statement attributing the refusal

to read back testimony to defense counsel when the objection was first raised after the verdict.

HOLDINGS

1. A Government witness's limited service as a jury bailiff did not require reversal where the witness's
testimony was formal and noncentral, was not controverted, and the witness did not have continuous and

intimate contact with the jury.

2. A trial judge has wide discretion to decide whether to read testimony back to a jury at its request, and the
court did not abuse that discretion by refusing to read the requested testimony after defense counsel

objected.

3. An objection to potentially curable language in a trial judge's statements to the jury, first made after the

verdict, generally cannot support a new trial absent plain error affecting substantial rights.

KEY QUOTATIONS

“A defendant is entitled to a fair trial but not a perfect one.” (445 F.2d at 1113)

“A trial judge has wide discretion in deciding whether or not to read back testimony to the jury at their
request.” (445 F.2d at 1115)

“A defendant may not sit idly by in the face of obvious error and later take advantage of a situation which by
his inaction he has helped to create.” (445 F.2d at 1116)

FACTUAL BACKGROUND

The appellants were charged with conspiring to possess, and possessing, goods stolen from interstate shipment,
knowing the goods were stolen. Government witness William C. Ramoth, a deputy United States Marshal, had
fingerprinted the defendants and identified the fingerprint cards but also served as bailiff for the jury on two
occasions. During deliberations, the jury requested that portions of testimony be read back and asked for a rental
slip that had not been admitted into evidence; after defense counsel objected, the judge told the jury it would

have to rely on its own recollection.

PROCEDURAL HISTORY

The defendants were tried before a jury on conspiracy and possession charges involving goods stolen from
interstate shipment. James F. Wood was acquitted on both counts; the three appellants were acquitted on the



conspiracy count and convicted on the possession count. The Third Circuit consolidated the appeals and affirmed

the judgments, finding no reversible error and concluding that the appellants received a fair trial.

DISPOSITION

affirmed
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