
SUPREME COURT OF GEORGIA

Rogers v. State, 276 Ga. 67
575 S.E.2d 879 (2003) · No. S02A1310 · Decided January 13, 2003

SUMMARY

The Supreme Court of Georgia held that a defendant tried for a capital crime before July 1, 1988,
could not waive a Fleming hearing on mental retardation once sufficient credible evidence created a
jury issue. The court reversed and remanded because the trial court improperly accepted Rogers’s
waiver and failed to conduct the required jury trial. Justice Carley dissented, concluding that Rogers
knowingly and voluntarily waived the jury trial.
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QUESTIONS PRESENTED



1. Whether a defendant tried for a capital crime before July 1, 1988 may waive a Fleming jury trial after a
habeas court has found sufficient credible evidence of mental retardation to create a genuine issue for a
jury.

2. Whether the trial court could resolve the mental-retardation issue by accepting the waiver and finding
that Rogers was not mentally retarded.

HOLDINGS

1. Once a habeas corpus court finds that a petitioner has presented sufficient credible evidence of mental
retardation to create an issue for a jury, the petitioner may not waive the required Fleming jury trial.

KEY QUOTATIONS

“Once a habeas corpus court finds a petitioner has adduced sufficient credible evidence of mental retardation
to create an issue for a jury, it is the duty of the trial court to conduct a jury trial on the issue of mental
retardation pursuant to the procedures established in Fleming.” (276 Ga. at 70; 575 S.E.2d at 882)

“At such point in the proceedings, the issue is no longer subject to waiver by a petitioner.” (276 Ga. at 69;
575 S.E.2d at 881)

FACTUAL BACKGROUND

Rogers was tried for a capital crime before July 1, 1988, convicted of murder and aggravated assault, and
sentenced to death. During state habeas proceedings, he presented expert and other affidavits supporting a
diagnosis of mental retardation, and the habeas court found a genuine issue of fact warranting a Fleming jury
trial. Before the scheduled trial, Rogers repeatedly asked to dismiss the proceeding and waive the jury trial,
which the trial court accepted.

PROCEDURAL HISTORY

Rogers was convicted of murder and aggravated assault and sentenced to death after a second trial. In state
habeas proceedings, the habeas court found sufficient credible evidence to create a genuine issue regarding
mental retardation and granted a writ for a Fleming trial. The trial court accepted Rogers's waiver of the
requested jury trial and dismissed the proceeding. The Supreme Court of Georgia granted an out-of-time appeal
and reversed.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must conduct a jury trial on Rogers's mental retardation pursuant to the procedures established in
Fleming v. Zant.
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