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SUMMARY

The Indiana Tax Court addresses whether cell phones qualify as exempt telecommunications
equipment under Indiana Code § 6-2.5-5-13. The court holds that the statutory phrase “radio or
microwave transmitting or receiving equipment” includes New Cingular’s cell phones and that New
Cingular was the acquiring party for purposes of the exemption. The court grants partial summary
judgment to New Cingular on exemption eligibility but denies summary judgment on the requested tax

refund because unresolved factual matters remain.
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DISPOSITION other

PROCEDURAL POSTURE New Cingular appealed the Indiana Department of State Revenue's

final orders denying its claims for refunds of use tax paid on cell
phones. The parties filed cross-motions for summary judgment, and
the Tax Court considered whether the phones qualified for Indiana's

telecommunications equipment exemption.

STANDARD OF REVIEW Summary judgment is proper when the designated evidence shows no
genuine issue of material fact and the moving party is entitled to
judgment as a matter of law. The Tax Court reviews final
determinations of the Department de novo and is not bound by the

evidence or issues raised at the administrative level.
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QUESTIONS PRESENTED

1. Whether cell phones qualify as "radio or microwave transmitting or receiving equipment" exempt from
sales and use tax under Indiana Code section 6-2.5-5-13.

2. Whether New Cingular, rather than its customers, was the "person acquiring the property" for purposes

of applying the telecommunications equipment exemption to New Cingular's use tax liability.

3. Whether New Cingular was entitled at summary judgment to an order requiring the Department to

refund the use tax paid.

HOLDINGS

1. Cell phones qualify as "radio or microwave transmitting or receiving equipment" under the plain and
ordinary meaning of that statutory phrase. The exemption is not limited to central network infrastructure,

equipment in the provider's custody and control, or equipment used to serve all customers.

2. New Cingular was the relevant person acquiring the property because the relevant acquisition was its
purchase of the phones from suppliers, not the later acquisition of phones by its customers.

3. New Cingular was not entitled to summary judgment requiring the Department to refund the use tax paid
because factual questions concerning the amount of tax due remained and the issue had not been

adequately briefed.

KEY QUOTATIONS

“The exemption includes tools used in and adapted to facilitate the sending or receiving of radio or

microwaves.” (1)

“Accordingly, the Court grants summary judgment to New Cingular on the question of the exemption but
denies summary judgment insofar as New Cingular seeks a refund of tax paid as there are outstanding factual

matters that the parties have not briefed.” (1)

“The phrase “including, without limitation” here mean “in addition to” and are designed to illustrate or

expand the category of exempt property qualified for Section 13’ exemption.” (16-17)

“Therefore, New Cingular’s use of the cell phones to fulfill its contractual obligations to its customers is
exempt from use tax under Section 13 if its acquisition of the cell phones from its suppliers would be exempt

from the sales tax under Section 13.” (25-26)

FACTUAL BACKGROUND



In 2018 and 2019, New Cingular purchased Apple iPhones, Samsung Galaxy devices, and other cell phones for
resale to customers. It later withdrew some phones from inventory to provide them free to customers in
connection with wireless service contracts and to replace damaged phones under customer-purchased insurance
policies. New Cingular paid more than $5.2 million in use tax on those phones and sought refunds under Indiana

Code section 6-2.5-5-13, but the Department denied the claims.

PROCEDURAL HISTORY

New Cingular purchased cell phones tax-free for resale but later used some phones to fulfill customer-contract
and insurance-replacement obligations. It paid use tax on those phones and sought refunds. The Department's
Utility Refunds Division denied the claims, the Legal Division affirmed, and the Department issued final denial
orders. New Cingular appealed to the Indiana Tax Court, which granted partial summary judgment to New
Cingular on exemption eligibility but declined to order a refund because factual issues concerning the amount of

tax remained unbriefed.

DISPOSITION

other

REMAND INSTRUCTIONS

The Court directed that a case management conference be scheduled to develop a case management plan

concerning the remaining issues, including the amount of any refund.
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