UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF

OHIO, EASTERN DIVISION

Everett Cash Insurance Co. v. Lora Howell, et al.

Everett Cash - No. 2:24-cv-4227 - Decided March 16, 2026

SUMMARY

The United States District Court for the Southern District of Ohio addresses Third-Party Defendants

Jacobs Vanaman Agency Inc. and David Fitch’s motion for judgment on the pleadings and Lora and

Justin Howell’s motion for leave to amend. The court dismisses the Howells’ negligent procurement

claim under Ohio’s economic loss doctrine but allows their negligent misrepresentation claim to

proceed. The court also determines that amendment may be permitted under the Federal Rules,

although the proposed amendment would be futile in part.
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Third-party defendants moved for judgment on the pleadings under
Federal Rule of Civil Procedure 12(c) seeking dismissal of negligent
procurement and negligent misrepresentation claims. The Howell
defendants moved for leave to amend their third-party complaint to
clarify their claims and add an alternative breach of contract or quasi-

contract claim.

A Rule 12(c) motion is reviewed under the same standard as a Rule
12(b)(6) motion: the court construes the complaint in the plaintiffs'
favor, accepts well-pleaded factual allegations as true, and determines
whether the complaint contains sufficient factual matter to state a
plausible claim. Leave to amend is governed by Rules 15(a)(2) and,

when a scheduling-order deadline has passed, Rule 16(b); amendment



may be denied as futile if the amended claim could not survive a Rule
12(b)(6) motion.
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QUESTIONS PRESENTED

1. Whether the Howells' negligent procurement claim is barred by Ohio's economic loss doctrine when the

alleged damages consist solely of inadequate insurance coverage and financial loss.

2. Whether the Howells sufficiently pleaded negligent misrepresentation by alleging who supplied false
information, what was represented, when it was represented, reliance, lack of reasonable care, and

resulting pecuniary loss.

3. Whether the Howells were required at the pleading stage to allege a special relationship with the

insurance agency and agent to proceed on negligent misrepresentation.

4. Whether the Howells showed good cause and diligence under Rule 16 and whether their proposed
amended negligent misrepresentation and breach of contract or quasi-contract claims were futile under
Rule 15.

HOLDINGS

1. Under the circumstances alleged, Ohio's economic loss doctrine bars the Howells' negligent procurement
claim because the claim seeks recovery for purely economic losses arising from inadequate insurance
coverage and financial loss, without alleging tangible physical harm to persons or property caused by the

defendants' negligence.

2. The Howells sufficiently pleaded negligent misrepresentation by alleging that JVA and Fitch supplied
false information concerning the comparative coverage and premium of the proposed policy, that the
information was supplied to guide Lora's insurance decision, that she relied on it, that the defendants
failed to exercise reasonable care, and that she suffered pecuniary loss.

3. At the pleading stage, the court declined to dismiss the negligent misrepresentation claim for failure to
plead a special relationship because Ohio law was unsettled and the allegations sufficiently indicated
that the defendants supplied information in the course of their insurance business to guide Lora's specific

insurance decision.

4. The Howells demonstrated sufficient diligence and lack of undue prejudice to satisfy Rule 16, and their

proposed negligent misrepresentation and alternative breach of contract or quasi-contract claims were



adequately pleaded at the amendment stage. Leave to amend was denied only as to the negligent

procurement claim because that claim remained barred by the economic loss doctrine.

KEY QUOTATIONS

“The economic loss doctrine holds that absent tangible physical harm to persons or tangible things there is

generally no duty to exercise reasonable care to avoid economic losses to others . . . These economic losses
may be recovered in contract only.” (Section I1I.A.1)

“They give the Third-Party Defendants notice of who, what, and (roughly) when.” (Section I11.A.2.a)

“the touchstone of the good cause inquiry under Rule 16(b) is whether the moving party acted diligently in
attempting to meet the deadline set forth in the pretrial order.” (Section I11.B.1)

FACTUAL BACKGROUND

Everett Cash issued Lora Howell a farmowners insurance policy covering an endorsed Polaris Ranger ATV
under specified conditions and exclusions. On February 10, 2024, Justin Howell drove the ATV on a public road,
lost control, and injured Lauren Ellis, who later sued the Howells in state court. The Howells alleged that
insurance agency Jacobs Vanaman and agent David Fitch represented that the Everett policy would provide the
same coverage as Lora's prior policies at a lower premium, but that the new policy was materially inferior and
more expensive. They asserted negligent procurement, negligent misrepresentation, and proposed an alternative

breach of contract or quasi-contract claim.

PROCEDURAL HISTORY

Everett Cash Insurance Co. filed a federal declaratory judgment action concerning its duty to defend and
indemnify the Howells after an ATV accident. After the court denied the Howells' motion to dismiss, they filed
an answer, counterclaim, and third-party complaint against insurers, an insurance agency, and an insurance
agent. Jacobs Vanaman Agency Inc. and David Fitch moved for judgment on the pleadings, and the Howells
sought leave to amend. The court dismissed the negligent procurement claim, allowed the negligent

misrepresentation claim to proceed, and granted leave to add an alternative breach of contract or quasi-contract
claim while denying leave to amend the negligent procurement claim as futile.
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