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SUMMARY

The Supreme Court of Virginia held that a wrongful-death action filed by a person who was not
qualified as the decedent's personal representative in Virginia or any other state did not toll the statute
of limitations. Distinguishing McDaniel v. North Carolina Pulp Co., the court concluded that the
plaintiff lacked standing and could not later refile as a substantially identical party. The court affirmed
dismissal with prejudice.
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QUESTIONS PRESENTED

1. Whether a wrongful-death action filed by a person who was not qualified as the decedent's personal
representative in Virginia or any other state tolled the statute of limitations while the action was pending.

2. Whether Fowler could rely on the real-party-in-interest reasoning of McDaniel v. North Carolina Pulp
Co. to qualify later and refile the action within the remaining limitations period.

HOLDINGS

1. A wrongful-death action filed by a person who lacked standing because she was not qualified as the
decedent's personal representative in Virginia or any other state does not toll the statute of limitations.

2. Fowler could not obtain the benefit of the tolling statute or later refile as substantially the same party
because she was not qualified as a personal representative in any state when the original action was
filed.

KEY QUOTATIONS

“when Fowler filed this wrongful death suit in Virginia, she was not qualified as the decedent's personal
representative in Virginia or any other state; consequently, she will never be able to file a new suit as a
qualified personal representative and claim that she is "substantially the same party" as the plaintiff in the
first suit.” (818)

“Fowler concedes she does not have standing to maintain this action for wrongful death of the decedent. Her
circumstances are distinguished from McDaniel and she cannot obtain the benefit of tolling of the statute of
limitations during the pendency of the suit.” (818)

FACTUAL BACKGROUND

Robert Fowler died intestate on December 24, 1999. Rebecca Fowler was appointed administrator of his estate
in West Virginia on March 9, 2000, but that authority was terminated and the estate was closed by a final
settlement order dated October 2, 2000. On December 21, 2001, she filed a Virginia wrongful-death medical-
malpractice action, although she was not qualified as the decedent's personal representative in Virginia or any
other state when the action was filed.

PROCEDURAL HISTORY

Rebecca Fowler filed a wrongful-death motion for judgment in the Circuit Court of the City of Winchester. The
trial court denied her motion for nonsuit because a contribution cross-claim was pending and granted the
defendants' motions to dismiss with prejudice. The Supreme Court of Virginia affirmed.

DISPOSITION

affirmed
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