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SUMMARY

The Appellate Division, Second Department, affirmed an order denying the plaintiff leave to renew
prior summary judgment submissions in a wrongful death action arising from a pedestrian’s death
after being struck by a vehicle. The court held that the plaintiff failed to show that the omitted police
report would have changed the prior determinations, as required for renewal under CPLR 2221(e).
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QUESTIONS PRESENTED

1. Whether the plaintiff established grounds for leave to renew her prior cross-motion for summary
judgment on liability and her opposition to the defendants' summary-judgment motion.

2. Whether the newly submitted police report constituted new material that would have changed the prior
determinations and whether the plaintiff reasonably justified its omission from the prior submissions.

HOLDINGS

1. Leave to renew requires new facts not offered on the prior motion that would change the prior
determination and a reasonable justification for failing to present those facts previously; the plaintiff
failed to satisfy that standard.

KEY QUOTATIONS

“A motion for leave to renew shall be based upon new facts not offered on the prior motion that would change
the prior determination and shall contain reasonable justification for the failure to present such facts on the
prior motion” ([*1])

FACTUAL BACKGROUND

In May 2017, the decedent was taken by ambulance to Jamaica Hospital Medical Center for severe intoxication
and a minor head injury and was discharged at approximately 2:00 a.m. Shortly afterward, he attempted to cross
the adjacent Van Wyck Expressway on foot and was struck and killed by a vehicle driven by Lesley Ann
Centeno and allegedly owned by Robert Centeno, Jr. The plaintiff brought a wrongful-death action and later
sought renewal after discovering that a police report had been inadvertently omitted from her earlier
submissions.

PROCEDURAL HISTORY

The Centeno defendants moved for summary judgment dismissing the wrongful-death complaint and cross-
claims, while the plaintiff cross-moved for summary judgment on liability. The Supreme Court, Queens County,
granted the defendants' motion and denied the plaintiff's cross-motion in an August 9, 2022 order. The plaintiff
then sought leave to renew based on an inadvertently omitted police report; the court denied renewal in a
January 13, 2023 order, and the Appellate Division affirmed insofar as appealed from.

DISPOSITION

affirmed
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