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SUMMARY

The Supreme Court of Illinois considered whether an excess insurer could recover settlement
payments from a primary insurer through equitable contribution or equitable subrogation. The court
held that equitable contribution was unavailable because the policies covered different risks and the
excess/primary relationship precluded contribution. It reversed in part, holding that the lower court
improperly applied the identity-of-risk requirement for equitable contribution to the equitable
subrogation claim.
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DISPOSITION reversed

PROCEDURAL POSTURE Home brought a two-count declaratory judgment action seeking
equitable subrogation and equitable contribution from Cincinnati for
money Home paid to settle an underlying personal-injury action. The
circuit court granted Cincinnati summary judgment on both counts; the
appellate court affirmed. The Illinois Supreme Court affirmed in part
and reversed in part.

STANDARD OF REVIEW Summary-judgment rulings are reviewed de novo. Summary judgment
is proper when the pleadings, depositions, admissions, and affidavits,
viewed in the light most favorable to the nonmoving party, show no
genuine issue of material fact and establish entitlement to judgment as
a matter of law.
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QUESTIONS PRESENTED

1. Whether an excess insurer may obtain equitable contribution from a primary insurer when the policies
contain different additional-insured endorsements.

2. Whether an excess insurer may obtain equitable subrogation or reimbursement from a primary insurer
even though the policies insure different risks.

3. Whether Home waived part of its equitable subrogation or reimbursement claim by failing to reserve its
rights and by not asserting before settlement that it was entitled to full reimbursement as an excess
insurer.

HOLDINGS

1. An excess insurer cannot recover equitable contribution from a primary insurer because the policies
insure different risks; equitable contribution is available only when concurrent policies insure the same
entities, interests, and risks.

2. An excess insurer may recover from a primary insurer through equitable subrogation or reimbursement
when the primary insurer owed coverage for the same loss and the excess insurer discharged the primary
insurer's liability.

3. Home waived the portion of its reimbursement claim exceeding $200,000 because its conduct did not
reserve a claim for full reimbursement and it represented that it would share defense and indemnity costs
on a 50/50 basis.

KEY QUOTATIONS

“Contribution applies to multiple, concurrent insurance situations and is only available where the concurrent
policies insure the same entities, the same interests, and the same risks.” (at 276)

“Accordingly, we believe that Schal Bovis is the better reasoned case, and to the extent that River City is
inconsistent, it is overruled.” (at 280)

“A subrogation action brought by an excess insurer against a primary insurer is completely distinct from a
contribution action.” (at 281)

“The totality of Home's conduct was inconsistent with any claim that it would seek full reimbursement for the
Fisher settlement from Cincinnati.” (at 283)

FACTUAL BACKGROUND



Allied Asphalt Paving Company was a general contractor that subcontracted work to Aldridge Electric and
Western Industries. Aldridge employee Matthew Fisher was injured when an intoxicated driver struck him in a
Kennedy Expressway construction area, and Fisher alleged that Allied and Western failed to provide adequate
traffic-control measures. Allied was an additional insured under a primary Cincinnati policy issued to Western
and an excess Home policy issued to Aldridge, each with a $1 million occurrence limit and an endorsement
covering liability arising out of the named insured's work. Home paid $500,000 of Allied's $600,000 settlement
with Fisher, while Cincinnati paid $100,000; Cincinnati had separately paid $40,000 to settle Fisher's claim
against Western.

PROCEDURAL HISTORY

On cross-motions for summary judgment, the Circuit Court of Cook County ruled for Cincinnati on both claims.
The Illinois Appellate Court affirmed with one justice dissenting. The Illinois Supreme Court granted Home's
petition for leave to appeal and held that Home could not recover through equitable contribution but could
recover through equitable subrogation, subject to waiver limiting its recovery to $200,000.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The opinion does not expressly state a remand directive. It awards Home $200,000 on its equitable subrogation
claim and otherwise affirms the lower-court judgments.
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