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SUMMARY

The Seventh Circuit reviewed the dismissal of Kevin Carmody’s claims arising from his termination
by the University of Illinois after an investigation into an email-system security breach. The court held
that Carmody plausibly alleged that he lacked a meaningful pre-termination opportunity to respond
because a state-court protective order restricted his ability to discuss the relevant emails and because
an additional charge was introduced without adequate notice. The court reversed in part and remanded

the pre-termination due process claim, affirming the judgment in all other respects.
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QUESTIONS PRESENTED

1.

2.

3.
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5.

Whether Carmody plausibly alleged that he was denied a meaningful pre-termination opportunity to

respond because a state-court protective order prevented him from answering the university's questions.

Whether the university violated procedural due process by relying on a materially new charge without

providing Carmody an opportunity to respond before termination.

Whether Carmody's voluntary decision to decline completion of the post-termination hearing foreclosed

his due-process challenge to that hearing.

Whether Carmody stated a plausible retaliation claim under the Illinois State Officials and Employees
Ethics Act.

Whether the district court abused its discretion by denying Carmody leave to amend.

HOLDINGS

1.

At the pleading stage, Carmody plausibly alleged that he lacked a meaningful opportunity to respond
before termination because answering the university's questions about the sealed emails may have

violated a state-court protective order, and the university terminated him before the order was modified.

. Relying on a materially distinct charge without providing a meaningful opportunity to respond before

termination violates procedural due process; Carmody plausibly alleged that the failure-to-report charge

was sufficiently distinct from the original charges and was added after his pre-termination meeting.

. Carmody's voluntary decision to discontinue an adversarial post-termination hearing foreclosed his due-

process claim to the extent it was based on alleged deficiencies in that hearing.

. Carmody failed to state a plausible retaliation claim under 5 Ill. Comp. Stat. 430/15-10 because the

three-year gap between his report and termination, without an explanation for the delay, made causation

implausible.

. The district court did not abuse its discretion in denying leave to amend because Carmody did not

identify the additional allegations he proposed or explain how an amendment would cure the defects.

KEY QUOTATIONS

“We conclude that the district court’s dismissal was premature with respect to one aspect of Carmody’s due

process claim: that he was not given an adequate pre-termination hearing.” (at 471-472)

“The fundamental requirement of due process is the opportunity to be heard ‘at a meaningful time and in a

meaningful manner.”” (at 473)

“The purpose of a pre-termination hearing is to provide “an initial check against mistaken decisions—
essentially, a determination of whether there are reasonable grounds to believe that the charges against the

employee are true and support the proposed action.”” (at 474)



“If indeed Carmody would have needed to violate the state court order to give his side of the story, he has

plausibly alleged that he had no meaningful opportunity before the termination decision to respond to the
most serious charge against him.” (at 482)

“The general constitutional standard is that an employee with a property interest is entitled to notice of the

employer’s reasons and a meaningful opportunity to respond before the employer decides to terminate the

employment.” (at 483)

“Relying on a new charge without providing a meaningful opportunity to respond violates due process.” (at
483-484)

FACTUAL BACKGROUND

Kevin Carmody worked for the University of Illinois for approximately twenty-five years and was ultimately
terminated in connection with university email documents that he had found outside his home and used in
related state-court litigation. A state-court protective order prohibited secondary dissemination of the documents'
contents, and Carmody alleged that university officials questioned him about those contents at his pre-
termination meeting even though answering could have violated the order. The state court modified its order on
the same day the university terminated him, and the university also relied on an allegedly new charge—that he
failed to report a security breach—without giving him a further opportunity to respond. Carmody later declined

to complete an adversarial post-termination hearing after his attorney died.

PROCEDURAL HISTORY

Carmody, a longtime University of Illinois employee, sued the university's board of trustees and university
officials after his termination. The United States District Court for the Central District of Illinois dismissed the
complaint with prejudice for failure to state a claim and denied leave to amend. The Seventh Circuit reversed
dismissal of the due-process claim insofar as it challenged the adequacy of the pre-termination hearing, affirmed
dismissal of the post-termination-hearing due-process theory and the Illinois Ethics Act claim, and remanded for

further proceedings limited to the pre-termination issue.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings limited to whether Carmody was denied a constitutionally adequate pre-
termination hearing. The dismissal of the post-termination-hearing due-process theory, the Illinois Ethics Act

claim, and the denial of leave to amend were affirmed.
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