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SUMMARY

The Appellate Division, Second Department reversed an order denying Joan Crema-Samalya's motion
to dismiss claims under General Business Law § 349 and for fraud. The court held that the complaint
did not adequately allege materially misleading consumer-oriented conduct or plead fraud with the
required factual detail under CPLR 3016(b).
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DISPOSITION reversed

PROCEDURAL POSTURE Defendant Joan Crema-Samalya appealed from an order denying her
pre-answer motion under CPLR 3211(a)(7) to dismiss the complaint
for failure to state a cause of action.

STANDARD OF REVIEW On a CPLR 3211(a)(7) motion, the court accepts the facts alleged in
the complaint as true, affords the plaintiff every favorable inference,
and determines only whether the alleged facts fit within a cognizable
legal theory. Affidavits submitted by the pleading party may be
considered to remedy pleading defects, with their factual allegations
likewise assumed true.

PRECEDENTIAL VALUE published

PARTIES Joan Crema-Samalya v. Willie Wimbish
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PRACTICE AREAS
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QUESTIONS PRESENTED

1. Whether the complaint stated a cause of action against Crema-Samalya under General Business Law §
349.

2. Whether the complaint stated a cause of action for fraud with the particularity required by CPLR
3016(b).

3. What standard governs a motion to dismiss under CPLR 3211(a)(7), including consideration of
affidavits submitted by the pleading party.

HOLDINGS

1. On a motion to dismiss for failure to state a cause of action, the court accepts the complaint's factual
allegations as true, affords the plaintiff every favorable inference, and determines whether the alleged
facts fit within any cognizable legal theory; a pleading party's affidavits may be considered to remedy
defects in the pleading, with their factual allegations also assumed true.

2. The complaint failed to state a General Business Law § 349 claim because it did not identify any
materially misleading conduct by Crema-Samalya. The alleged text message about expenses to be
submitted for payment by the insurer did not reasonably communicate that she had verified FBFR's
permits or acted as a manager of FBFR's performance.

3. The complaint failed to state a fraud claim because it pleaded the elements of fraud only conclusorily
and did not identify any particular statement in the text messages that constituted a misrepresentation of
fact, as required by CPLR 3016(b).

KEY QUOTATIONS

“On a motion to dismiss pursuant to CPLR 3211(a)(7), the court should accept the facts as alleged in the
complaint as true, accord the plaintiff the benefit of every possible favorable inference, and determine only
whether the facts as alleged fit within any cognizable legal theory” ([*1]-[*2])

“To state a cause of action under General Business Law § 349 "a plaintiff must allege that a defendant has
engaged in (1) consumer-oriented conduct that is (2) materially misleading and that (3) plaintiff suffered
injury as a result of the allegedly deceptive act or practice"” ([*2])

“To state a cause of action alleging fraud, "a plaintiff must allege 'a misrepresentation or a material omission
of fact which was false and known to be false by defendant, made for the purpose of inducing the other party
to rely upon it, justifiable reliance of the other party on the misrepresentation or material omission, and
injury'"” ([*2])

FACTUAL BACKGROUND

A fire damaged Willie Wimbish's property. Joan Crema-Samalya, an insurance adjuster employed by Mountain
Valley Indemnity Company, connected Wimbish with Five Boro Fire Restoration, Inc., with which Wimbish



contracted in January 2018. FBFR performed restoration work through November 2019, and a licensed
contractor later determined in March 2020 that the work was deficient. Wimbish alleged that Crema-Samalya
violated General Business Law § 349 and committed fraud based on her communications and involvement with
FBFR.

PROCEDURAL HISTORY

After a fire damaged the plaintiff's property, the plaintiff sued Crema-Samalya and others, asserting claims under
General Business Law § 349 and for fraud. Crema-Samalya moved before answering to dismiss the claims
against her under CPLR 3211(a)(7). The Supreme Court, Kings County, denied the motion without explanation.
The Appellate Division reversed and granted the motion.

DISPOSITION

reversed
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