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SUMMARY

The North Dakota Supreme Court reversed summary judgment quieting title to an oil and gas lease in
favor of the defendants. The court held that “production” in the lease’s habendum and savings clauses
generally means production in paying quantities and concluded that genuine issues of material fact
existed regarding whether the well produced in paying quantities and whether the lease terminated.
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QUESTIONS PRESENTED

1. Whether the term "production" in the lease's habendum clause means production in paying quantities.

2. Whether the term "production" in the lease's savings clause likewise means production in paying
quantities and what operations are required to preserve the lease after such production ceases.

3. Whether genuine issues of material fact concerning production in paying quantities precluded summary
judgment.

HOLDINGS

1. Because the lease did not define production, the term "production" in the habendum clause means
production in paying quantities for purposes of extending the lease beyond its primary term.

2. Determining whether a well is producing in paying quantities requires consideration of whether it yields
a profit over operating costs over a reasonable period and whether a reasonably prudent operator would
continue operating it under the relevant facts and circumstances.

3. The term "production" in the savings clause also means production in paying quantities. If production in
paying quantities ceases after the primary term, the lease remains in force if the lessee begins operations
within ninety days to drill a well or restore production to paying quantities; the lessee need not restore
paying production within the ninety-day period.

4. Summary judgment was improper because whether the Fleck 1 well produced in paying quantities
during the relevant period was a genuine issue of material fact.

KEY QUOTATIONS

“A court must consider whether the well yielded a profit over operating costs over a reasonable period of
time and whether a reasonable and prudent operator would continue to operate a well in the manner in which
the well was operated under the relevant facts and circumstances.” (872 N.W.2d at 334-35)

“The lessee is not required to restore production in paying quantities within ninety days, but is required to
begin operations to drill a well or to restore production to paying quantities.” (872 N.W.2d at 335-36)

FACTUAL BACKGROUND

The George J. Fleck Trust owned mineral interests in McKenzie County subject to a 1972 oil and gas lease with
a ten-year primary term and a secondary term lasting as long as oil or gas was produced. The lease also
contained a savings clause allowing the lessee to preserve the lease by resuming operations to drill a well or
restore production within ninety days after production ceased. The Fleck 1 well was completed in 1982, but the
trustees alleged that production stopped being commercially profitable in 2010 and served a notice of forfeiture
in 2012. The defendants maintained that the lease remained valid because the well continued producing and
because they undertook operations to restore production.

PROCEDURAL HISTORY



The trustees sued to quiet title, alleging the oil and gas lease had terminated because the well was no longer
producing oil or gas in paying quantities and the lessees failed to commence qualifying operations within ninety
days. The parties filed competing summary-judgment motions. The district court granted the defendants'
motions, declared the lease valid and in effect, and quieted title in favor of the defendants. The North Dakota
Supreme Court reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court must apply the proper interpretation of the lease and determine, based on the facts and
circumstances over a reasonable period, whether the well produced in paying quantities and whether the lease
terminated. Further proceedings are required because genuine issues of material fact preclude summary
judgment.
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