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SUMMARY

The United States District Court for the Southern District of Florida granted Barclays Bank
Delaware’s motion to compel arbitration of Lissette Gordon’s Fair Credit Reporting Act claims. The
court rejected Gordon’s arguments that Barclays was judicially estopped from enforcing the arbitration
agreement or had waived arbitration by previously litigating a related state-court collection action. The
court ordered the parties to arbitrate, required joint status reports every ninety days, and stayed and
closed the case pending arbitration.
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PROCEDURAL POSTURE Plaintiff brought three Fair Credit Reporting Act claims in federal
court. Defendant moved to compel arbitration under a cardmember
agreement and to stay the action pending arbitration. The court granted
the motion.

STANDARD OF REVIEW The court applied the Federal Arbitration Act and considered whether
the arbitration agreement was formed, applied to the dispute, and was
valid and enforceable. Waiver was evaluated under the totality of the
circumstances, with the party asserting waiver bearing a heavy burden
of proof.
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QUESTIONS PRESENTED

1. Whether judicial estoppel barred Barclays from enforcing the arbitration agreement because Barclays
previously opposed arbitration in its state-court collection action against Gordon.

2. Whether Barclays waived its right to arbitrate by filing the prior state-court action and opposing
Gordon's motion to compel arbitration there.

3. Whether Gordon's FCRA claims were subject to a valid and enforceable arbitration agreement and
whether the federal proceedings had to be stayed pending arbitration.

HOLDINGS

1. Judicial estoppel did not bar Barclays from enforcing the arbitration agreement because the agreement
permitted either party to pursue a claim in an equivalent state court or elect arbitration, and Barclays's
positions in the two actions were not clearly inconsistent.

2. Barclays did not waive its right to arbitrate by pursuing the prior state-court action and opposing
arbitration there.

3. The parties were required to submit Gordon's claims to arbitration, and the federal proceedings had to be
stayed pending completion of arbitration.

KEY QUOTATIONS

“The plain language of the Agreement thus allows either party to pursue a claim either in county court or
through arbitration.” (Analysis § I)

“In this action, the Defendant filed the MTC just one month after our Plaintiff filed her complaint—without
moving for any form of relief and without engaging in “extensive pretrial discovery.”” (Analysis § II)

“The parties are ORDERED to submit this dispute to arbitration.” (Conclusion)

FACTUAL BACKGROUND

Gordon alleged that Barclays furnished inaccurate and incomplete information to TransUnion and Equifax,
causing harm including decreased credit scores and denied credit applications. She asserted three Fair Credit
Reporting Act claims in federal court. Barclays relied on a cardmember agreement containing an arbitration
provision, while also permitting either party to pursue claims in a qualifying state small-claims or equivalent
court. Barclays had previously sued Gordon in Miami-Dade County Court over an unpaid credit-card balance
and opposed Gordon's effort to compel arbitration in that action.

PROCEDURAL HISTORY

Gordon sued Barclays alleging inaccurate and incomplete credit reporting under the Fair Credit Reporting Act.
Barclays moved to compel arbitration and stay the proceedings. Gordon opposed the motion, arguing judicial
estoppel and waiver based on Barclays's prior state-court collection action and opposition to her motion to



compel arbitration in that action. The district court rejected both arguments, compelled arbitration, ordered
periodic status reports, and stayed and closed the case pending arbitration.
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