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SUMMARY

The Supreme Court of Kansas answered certified questions concerning whether Kansas recognizes a

public-policy tort for retaliatory discharge of an employee who exercises rights under the Federal

Employers Liability Act. The court held that Kansas law recognizes such a tort and that remedies

available through Railway Labor Act arbitration do not constitute an adequate alternative remedy

precluding the state-law claim. The opinion discusses Kansas's employment-at-will exceptions, public

policy, collective bargaining agreements, and the adequacy of arbitral remedies.
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The United States Court of Appeals for the Tenth Circuit certified two
questions of Kansas law to the Supreme Court of Kansas concerning
whether Kansas recognizes a retaliatory-discharge tort for exercising
rights under FEL A and whether RLA remedies preclude that tort

claim.
Review of certified questions of law is unlimited.
Binding Kansas Supreme Court precedent
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QUESTIONS PRESENTED

1. Whether Kansas law recognizes a tort action for retaliatory discharge when an employer terminates an

employee for exercising rights under FELA.

2. Whether remedies available through RLA arbitration constitute an adequate alternative remedy that

precludes a Kansas retaliatory-discharge tort claim.

HOLDINGS

1. Kansas law recognizes a common-law tort for retaliatory discharge based on an injured employee's

exercise of rights under FELA.

2. RLA arbitration is not an adequate alternative remedy that precludes a Kansas retaliatory-discharge tort

claim based on exercising FELA rights.

KEY QUOTATIONS

“Kansas law recognizes a tort of retaliatory discharge for exercise of an injured employee's rights under
FELA, and any RLA proceeding available to that employee is not an adequate alternative remedy.” (564)

“We also do not regard the unavailability of compensatory damages for pain and suffering and punitive

damages as trivial.” (563)

FACTUAL BACKGROUND

Larry Hysten, a Burlington Northern employee of 22 years, developed severe lower back pain and eventually
declared the injury work-related to preserve his rights under FELA. Burlington Northern disciplined him for
violating work-related-injury reporting rules and terminated him. An RLA arbitration later resulted in his
reinstatement with full retirement, seniority, and health benefits, but without back pay; Hysten then pursued a

Kansas tort claim alleging retaliation for exercising FELA rights.

PROCEDURAL HISTORY

Hysten originally sued in federal district court, asserting federal and state claims arising from his termination.
The district court granted summary judgment on the federal claims, declined supplemental jurisdiction over the
state claims, and later dismissed the state retaliation claim after removal, concluding that Hysten failed to state a
claim under Kansas law. Hysten was reinstated through RLA arbitration with retirement, seniority, and health

benefits but without back pay, and the Tenth Circuit certified the two questions to the Kansas Supreme Court.
DISPOSITION

other

REMAND INSTRUCTIONS

The court answered the first certified question yes and the second certified question no. The opinion does not
issue a separate remand directive; further proceedings were left to the Tenth Circuit.
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