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SUMMARY

The U.S. District Court for the District of Columbia denied the SEC’s motion for summary judgment
and granted Jigsaw Productions, Inc.’s cross-motion in a FOIA action seeking an audio and video
recording of Elon Musk’s SEC interview. The court held that the SEC failed to establish a substantial
privacy interest or foreseeable harm under FOIA Exemptions 6 and 7(C), particularly because the
interview transcript had been released and Musk’s voice, image, and mannerisms were already widely
public. The court ordered the SEC to release the portions corresponding to the unredacted transcript,
while permitting redaction of recordings of other individuals.
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DISPOSITION other

PROCEDURAL POSTURE Cross-motions for summary judgment in a Freedom of Information
Act action seeking release of an audio and video recording of Elon
Musk's interview with SEC investigators.

STANDARD OF REVIEW Summary judgment is appropriate on the basis of agency affidavits
when the affidavits describe the justifications for nondisclosure with
reasonably specific detail, show that the withheld information
logically falls within the claimed exemption, and are not controverted
by contrary evidence or evidence of bad faith. Under FOIA, the
agency bears the burden of justifying withholding, including
demonstrating foreseeable harm to an interest protected by the invoked
exemption.
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TOPICS

judicial review of agency action administrative law summary judgment civil procedure

PRACTICE AREAS

Freedom of Information Act administrative law civil procedure

QUESTIONS PRESENTED

1. Whether the SEC properly withheld the recording under FOIA Exemptions 6 and 7(C).

2. Whether the SEC demonstrated a substantial privacy interest in Musk's voice and likeness that would be
foreseeably harmed by disclosure of the recording despite the public release of the interview's substance
and Musk's extensive public exposure.

3. Whether the court should order release of the portions of the recording corresponding to the unredacted
portions of the transcript while permitting redaction of recordings of other individuals.

HOLDINGS

1. The SEC improperly withheld the portions of the recording corresponding to Musk under Exemptions 6
and 7(C) because it failed to identify a substantial privacy interest that would be foreseeably harmed by
disclosure.

2. Although audio and video can reveal personal information not contained in a transcript, Musk's status as
a highly public figure and the extensive public availability of his voice, likeness, mannerisms, and
statements substantially diminished any privacy interest in this particular recording to a de minimis
level.

3. The SEC's assertion that release of the recording could contribute to deepfakes did not establish
foreseeable harm because it was speculative and failed to show that release of one additional recording
would actually impede Musk's privacy interests.

KEY QUOTATIONS

“Accordingly, FOIA’s exemptions are to be narrowly construed.” (at 3-4)

“It is well established that “one can have no privacy interest in information that is already in the public
domain.”” (at 6)

“The SEC must “provide ‘a focused and concrete demonstration of why the particular type of material at
issue’”—the video and audio of an interview whose contents are already public—will foreseeably harm a
substantial privacy interest.” (at 7)

“The SEC has not identified any substantial privacy interest that would be foreseeably harmed by the
recording’s release.” (at 11)

FACTUAL BACKGROUND



Jigsaw Productions sought the video and audio recording of Elon Musk's 2018 interview with SEC investigators
as part of a documentary project. The SEC released a 281-page transcript with redactions but withheld the
recording, asserting privacy interests in the voices and images of Musk and other persons present. Musk is an
exceptionally prominent public figure whose voice, likeness, mannerisms, and discussions of the SEC matter are
already widely available in public interviews and other media.

PROCEDURAL HISTORY

Jigsaw submitted a FOIA request to the SEC for materials from its civil investigation of Elon Musk, including
the written transcript and video recording of his interview. The SEC released a redacted transcript but withheld
the recording in full under FOIA Exemptions 6 and 7(C). The parties filed cross-motions for summary judgment,
and the district court denied the SEC's motion and granted Jigsaw's cross-motion in part.

DISPOSITION

other

REMAND INSTRUCTIONS

The SEC must release within 60 days the portions of the recording corresponding to the unredacted portions of
the written transcript. The SEC may redact any video or audio of persons other than Musk.
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