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SUMMARY

The New York Appellate Division, Third Department, affirmed Stephen Lerario’s convictions for
attempted murder in the second degree, assault in the first degree, and weapons offenses arising from a
domestic shooting. The court held that the weight-of-the-evidence challenge lacked merit, although it
found that statements made at the hospital should have been suppressed because Lerario was in
custody without Miranda warnings; the error was harmless beyond a reasonable doubt. The court also
affirmed denial, without a hearing, of Lerario’s CPL 440.10 motion alleging ineffective assistance of
counsel.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from a judgment of conviction entered after a jury
trial and, by permission, from County Court's denial without a hearing
of his CPL 440.10 motion to vacate the conviction based on ineffective
assistance of counsel.

STANDARD OF REVIEW Legal-sufficiency claims are reviewed only if preserved; weight-of-
the-evidence claims require a neutral review of the credible evidence,
with deference to the jury's credibility determinations. The denial of a
CPL 440.10 motion without a hearing is reviewed for abuse of
discretion. Constitutional Miranda error is subject to harmless-error
review beyond a reasonable doubt.
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QUESTIONS PRESENTED

1. Whether defendant's legal-sufficiency challenge was preserved for appellate review.

2. Whether the convictions were against the weight of the evidence, particularly with respect to intent.

3. Whether statements defendant made to police at the hospital before Miranda warnings were
administered should have been suppressed.

4. Whether the Miranda violation was harmless beyond a reasonable doubt.

5. Whether defendant was denied effective assistance of trial and CPL 440.10 counsel because counsel did
not present or obtain expert testimony concerning intoxication and ballistics.

6. Whether County Court abused its discretion by denying defendant's CPL 440.10 motion without a
hearing.

7. Whether defendant's unpreserved jury-selection claims required reversal.

HOLDINGS

1. Defendant's legal-sufficiency claims were unpreserved because his general trial motion to dismiss was
not specifically directed at the errors asserted on appeal.

2. The convictions were supported by the weight of the evidence, including evidence from which the jury
could find the requisite intent for attempted murder and first-degree assault beyond a reasonable doubt.

3. Defendant was in custody when police questioned him at the hospital, and his unwarned statements
should have been suppressed.

4. The Miranda error was harmless beyond a reasonable doubt and did not require reversal.

5. Defendant's jury-selection claims were unpreserved because he failed to object to the asserted errors.

6. Defendant received meaningful representation; counsel's failure to present experts on intoxication and
ballistics did not establish ineffective assistance.

7. County Court properly denied defendant's CPL 440.10 motion without a hearing because defendant
failed to provide nonrecord support establishing material facts that would entitle him to relief.

KEY QUOTATIONS

“With the benefit of viewing the interaction between the police and defendant, and considering all the
circumstances involved, we cannot say that a reasonable person would have felt free to leave” (*3)



“there is no reasonable possibility that the error might have contributed to defendant's conviction,” (*4)

“A careful review of the record establishes that defendant received meaningful representation.” (*5)

FACTUAL BACKGROUND

During an April 2018 domestic incident, defendant and the victim were alone at the victim's residence. After an
argument, defendant retrieved the victim's 12-gauge shotgun, pointed it toward her, and later shot her in the face;
she lost her right eye after surgery. Police recovered the shotgun and casings, and testing found defendant's
fingerprints on both. Defendant made statements to police at the hospital before Miranda warnings were
administered, and the prosecution presented evidence concerning intoxication, intent, and the shooting.

PROCEDURAL HISTORY

Supreme Court, Saratoga County, entered judgment on May 3, 2019 after a jury convicted defendant of
attempted murder in the second degree, assault in the first degree, and two weapon-possession offenses, and
sentenced him as a second felony offender. County Court denied defendant's CPL 440.10 motion without a
hearing on August 28, 2023. The Appellate Division affirmed both the judgment and the order.

DISPOSITION

affirmed
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