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SUMMARY

The Wisconsin Supreme Court answered a certified question from the United States Court of Appeals

for the Seventh Circuit concerning the methodology for determining whether private schools are

affiliated with the same religious denomination under Wis. Stat. § 121.51. The court held that the state

superintendent may consider neutral corporate information and a school's public self-identification and

affiliation, but may not investigate the school's religious beliefs, practices, or teachings. The certified

question was answered and the cause remanded.
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QUESTIONS PRESENTED

1. Whether, in determining whether private schools are affiliated with the same religious denomination
under Wis. Stat. § 121.51(1), the Superintendent must rely exclusively on corporate documents and other

neutral organizational criteria.

2. Whether the Superintendent may consider a school's self-identification and statements of affiliation

appearing on its website or in filings with the state.

3. What constitutional limits the Establishment Clause places on the Superintendent's inquiry into religious
affiliation.

HOLDINGS

1. The Superintendent is not limited to considering a school's corporate documents exclusively when
determining whether schools are affiliated with the same religious denomination.

2. As part of a neutral and secular inquiry, the Superintendent may consider a school's professions
concerning its self-identification and affiliation, including statements on its public website and in filings
with the state.

3. The Superintendent may consider evidence of affiliation that does not require inquiry into a school's or

denomination's religious beliefs, practices, or teachings, but may not investigate or surveil those matters.

KEY QUOTATIONS

“In conducting a neutral and secular inquiry, the Superintendent may also consider the professions of the
school with regard to the school's self-identification and dffiliation, but the Superintendent may not conduct

any investigation or surveillance with respect to the school's religious beliefs, practices, or teachings.” (5)

“We thus conclude this methodological inquiry, determining that in examining whether schools are "dffiliated
with the same religious denomination" pursuant to Wis. Stat. § 121.51, the Superintendent is not limited to

consideration of a school's corporate documents exclusively.” (155)

“The line the Holy Trinity court drew between the constitutional and the unconstitutional was at the

investigation and surveillance of a school's religious practices.” (147)

FACTUAL BACKGROUND

St. Augustine is a private religious school in the Friess Lake School District. Its website described it as an
independent and private traditional Roman Catholic school, while the school represented to the district and
Superintendent that it was unaffiliated with the Archdiocese of Milwaukee. Because St. Gabriel, an
Archdiocesan Catholic school in the same district, already received transportation benefits, the Superintendent
concluded that St. Augustine's attendance area could not overlap St. Gabriel's under Wis. Stat. § 121.51(1).

PROCEDURAL HISTORY



St. Augustine sought publicly funded transportation for its students. The school district and the Superintendent of
Public Instruction denied the request after determining that St. Augustine and St. Gabriel were affiliated with the
same religious denomination and had overlapping attendance areas. The federal district court granted defendants
summary judgment on St. Augustine's federal claims, and the Seventh Circuit affirmed. The United States
Supreme Court vacated and remanded for consideration in light of Espinoza v. Montana Department of Revenue.
On remand, the Seventh Circuit certified the state-law methodology question to the Wisconsin Supreme Court.

DISPOSITION

remanded

REMAND INSTRUCTIONS

The Seventh Circuit was directed to conduct further proceedings, including applying the Wisconsin Supreme
Court's methodology to determine whether St. Augustine and St. Gabriel are actually affiliated with the same

religious denomination. The Wisconsin Supreme Court did not decide that factual application.
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