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SUMMARY

The Supreme Court of Missouri held that the trial court erred by preventing plaintiffs from discussing

evidence of post-upgrade fuel-leakage accidents during closing argument after Ford had introduced

that evidence at trial. The Court presumed prejudice from the restriction, concluded that Ford had used

the ruling to its advantage, reversed the judgment in Ford's favor, and remanded for a new trial. A

separate concurring opinion discussed potential issue preclusion concerning damages previously

determined in plaintiffs' final judgment against Trade Winds Distributing.
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of Ford in their wrongful-death and personal-injury claims. After the
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motion for a new trial.

An appellate court considers trial error prejudicial when it appears
from the record that the error materially affected the merits of the
action. The Supreme Court applied a presumption of prejudice when
admitted evidence is excluded from discussion during closing
argument and placed the burden on Ford to show that the error was not

prejudicial.
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QUESTIONS PRESENTED

1. Whether the trial court erred by barring plaintiffs from discussing during closing argument evidence of
11 post-upgrade rear-impact accidents that had been introduced by Ford's own counsel.

2. Whether the error materially affected the merits of the action and therefore required a new trial.

HOLDINGS

1. Once Ford introduced evidence of all 11 post-upgrade accidents into the record, plaintiffs were entitled
to discuss that evidence during closing argument, notwithstanding the trial court's earlier ruling limiting

admissibility to four pre-Newton accidents.

2. The error was presumed prejudicial, and Ford failed to rebut the presumption because it used the trial
court's ruling to argue that the shield upgrade kit had cured the only relevant fuel-system defect while

plaintiffs were prevented from presenting contrary inferences from the other accidents.

KEY QUOTATIONS

“When evidence admitted during trial is excluded from being discussed in final argument, an appellate court

presumes that the exclusion was prejudicial.” (827)

“Thus, once the accidents were in evidence, plaintiffs were entitled to discuss all 11 accidents despite the

court's earlier ruling that only the four "pre-Newton" accidents were admissible.” (831)

“Because the trial court refused to allow plaintiffs' discussion of the 11 post-upgrade accidents during closing

argument, however, plaintiffs were barred unfairly from presenting this theory to the jury.” (832)

FACTUAL BACKGROUND

A truck driven by Paul Daniel struck a Missouri Highway Patrol car on Interstate 70 while Trooper Michael
Newton and Michael Nolte were inside. The patrol car caught fire, killing Newton and seriously burning Nolte.
Plaintiffs alleged that defects in the Ford Crown Victoria Police Interceptor's anti-spill valve and the placement
of its fuel tank caused the fuel leakage and explosion. Ford had installed a shield upgrade kit, but evidence

showed that multiple upgraded vehicles had later experienced rear-impact fuel leakage or fires.

PROCEDURAL HISTORY



Plaintiffs sued Ford Motor Company and Trade Winds Distributing, Inc. after a Ford Crown Victoria police
vehicle caught fire following a rear-impact collision. The jury found for plaintiffs against Trade Winds and
awarded damages, but found for Ford. The trial court acknowledged that it had improperly barred plaintiffs from
discussing evidence of post-upgrade accidents during closing argument but denied a new trial on the ground that
the error was not prejudicial. The Supreme Court of Missouri reversed the judgment for Ford and remanded for a

new trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment in favor of Ford was reversed and the case was remanded for a new trial on plaintiffs' claims
against Ford. The concurrence further suggested that the trial court address issue preclusion concerning the
damages previously determined against Trade Winds and whether punitive or aggravating-circumstances
damages were submissible.
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OPINION

PER CURIAM.

282 S.W.3d 825 (2009) Shonnie NEWTON, et al., Appellants, Michael Nolte and Barbie Nolte,
Appellants, v. FORD MOTOR COMPANY, Respondent. No. SC 89610. Supreme Court of
Missouri, En Banc. May 5, 2009. *826 Edward D. Robertson, Mary D. Winter, Anthony L.
DeWitt, Bartimus, Frickleton, Robertson & Gorny, P.C., Jefferson City, MO, J. Kent Emison, Brett
A. Emison, Langdon & Emison, Lexington, MO, Grant L. Davis, Scott S. Bethune, Timothy L.
Brake, Davis, Bethune & Jones, L.L.C., Kansas City, MO, for Appellants.

Ann K. Covington, Bryan Cave LLP, Jefferson City, MO, Peter W. Herzog, Bryan Cave LLP, St.
Louis, MO, James P. Feeney, Clay A. Guise, Brittany M. Schultz, Dykema Gossett, PLLC,
Bloomfield Hills, MI, Paul A. Williams, Schook, Hardy & Bacon, LLP, Kansas City, MO, for
Respondent. PER CURIAM. Introduction After Highway Patrol Trooper Michael Newton stopped
Michael Nolte for a traffic violation on Interstate 70, Paul Daniel, driving a Trade Winds

Distributing, Inc. truck, rammed the highway patrol car in which Newton and Nolte were sitting.



The patrol car exploded. Trooper Newton died, and Nolte sustained serious injuries. In the hotly
contested trial of this case with claims for wrongful death and serious personal injury arising from
the manufacture of the Ford patrol vehicle the trial court ruled that four prior incidents of gas tank
explosions would be admissible to show that Ford had notice of explosions after it had remedied a

defect in the car's fuel system.

The trial judge ruled inadmissible all evidence of explosions that occurred after the Newton
accident. Despite this ruling, during trial, Ford in its own case presented evidence that, including
the Newton explosion, there had been a total of 11 such incidents, four occurring before the

explosion in this case and six occurring after the Newton explosion.

In final argument, the trial court erroneously barred plaintiffs' counsel from referring to the other
explosion cases in evidence, mistakenly believing that, as per the trial court's initial ruling on the
issue, the accidents had been excluded. Ford's attorney was able to capitalize on the error by

arguing that the sole defect in the fuel system had been remedied.

Due to the trial court's erroneous ruling, plaintiffs were barred from using evidence of the six post-
Newton accidents to rebut this argument. The jury returned a verdict against plaintiffs and in favor
of Ford and a verdict in favor of plaintiffs against Trade Winds Distributing, Inc., the employer of

the driver of the pick-up truck that caused the collision by striking the patrol car.

The jury's verdict against Trade Winds awarded $4 million in damages to Newton and $4.5 million
to the Noltes. The judgment against Trade Winds was not appealed and has become final. In
Newton's and the Noltes' post-trial motions on the verdict in favor of Ford, the trial court
acknowledged its error during final argument but overruled the motion for new trial, holding that

the error did not prejudice the plaintiffs.

The determination of prejudice rests largely within the discretion of the trial court as the referee at
the scene of the contest. There are cases, however, where a replay of the scene, in an appellate
court far removed from the heat of the contest, shows that the error was, indeed, prejudicial. *827
When evidence admitted during trial is excluded from being discussed in final argument, an

appellate court presumes that the exclusion was prejudicial.

This later appellate review also is influenced by whether the party benefiting from the trial court's
mistake leaves well enough alone or uses the mistake to its advantage. Here, Ford did not leave
well enough alone. There does not appear to be a sufficient basis to rebut the presumption of

prejudice.

The trial court's determination that plaintiffs did not suffer prejudice gives way to this Court's
conclusion that the error in excluding argument as to the evidence of the other explosions denied

plaintiffs a fair trial against Ford.



The judgment in favor of Ford is reversed, and the case is remanded. Facts and Background While
patrolling Interstate 70 on the morning of May 22, 2003, State Trooper Michael Newton stopped
eastbound driver Michael Nolte for a minor traffic violation. Both vehicles pulled onto the
shoulder of the highway, and Trooper Newton asked Nolte to accompany him to the patrol car so

Newton could write up a warning for the traffic violation.

While both men sat in the patrol car, Paul Daniel, the driver of the Trade Winds pick-up truck
pulling an empty trailer, was traveling eastbound on I-70. As he neared the patrol car, Daniel
veered onto the shoulder of the interstate and collided with Trooper Newton's vehicle. Upon
impact, the patrol car burst into flames, killing Trooper Newton. Nolte survived but sustained very

serious burns as a result of the explosion.

Because neither man broke any bones in the collision, the evidence indicated that the injuries
probably would not have been as serious if the fire had not occurred. Plaintiffs Michael Nolte, his
wife Barbie Nolte and Shonnie Newton, the widow of Trooper Newton, brought an action against
Ford Motor Company, the manufacturer of the patrol car, and Trade Winds Distributing, Inc.,

Daniel's employer.

The claim against Trade Winds was for the negligence of its driver, Daniels. Plaintiffs asserted
both negligence and strict products liability claims against Ford on the basis that the anti-spill
valve and placement of the fuel tank behind the rear axle of the patrol car were defects that
rendered the patrol car unreasonably dangerous. Plaintiffs argued that the unsafe placement of the
fuel tank and the defective design of the anti-spill valve caused the explosion that killed Trooper

Newton and injured Michael Nolte.

The anti-spill valve and the placement of the fuel tank in the Crown Victoria Police Interceptor At
trial, plaintiffs argued that a defect in the anti-spill valve of the patrol car, a Ford Crown Victoria
Police Interceptor, coupled with the defective placement of the fuel tank behind the car's rear axle

caused the explosion that killed Trooper Newton and injured Nolte.

The anti-spill valve consists of a spring and sealing flange and is designed pursuant to federal
environmental regulations to prevent escape of vapors and liquid from the fuel tank. The anti-spill
valve is located inside the fuel tank filler tube, the tube through which gasoline pumped at the
filling station travels to the patrol car's fuel tank. Plaintiffs argued at trial that, due to a defect, the
anti-spill valve failed to prevent gasoline from escaping from the fuel tank when Trooper Newton's
patrol car was struck by Daniel's truck and that, upon impact, gasoline spewed out of the patrol

car's fuel tank filler tube and ignited, resulting in the fatal explosion.

In addition to arguing that the anti-spill valve was defective, plaintiffs also argued *828 that the
placement of the patrol car's fuel tank was an unreasonably dangerous defect. The fuel tank in the

Crown Victoria patrol car is located behind the car's rear axle, a location that, according to



plaintiffs, places the fuel tank within the patrol car's "crush zone," the area likely to be crushed in

an accident.

As a result of this defective placement, according to plaintiffs, the force of the collision caused the
neck of the patrol car's fuel tank filler tube to tear from the fuel tank itself, resulting in a
significant leakage of gasoline at the severance site. Plaintiffs contended that this leakage, coupled

with the leakage resulting from the failure of the anti-spill valve, caused the explosion in this case.

The shield upgrade kit Both sides presented evidence at trial concerning the "shield upgrade kit"
developed by Ford in 2002 for use on Crown Victoria Police Interceptor patrol cars. The shield
upgrade kit was designed to cover components of the rear axle in order to prevent the shielded

components from puncturing the fuel tank during rear-impact collisions.

According to the testimony of Ford's executives and expert witnesses, the shield upgrade kit was
developed in response to field reports of fuel leakage resulting from puncture of the Crown
Victoria Police Interceptor's fuel tank during rear-impact collisions. Trooper Newton's patrol car
was equipped with the shield upgrade kit. Evidence of other accidents involving Crown Victoria
Police Interceptors equipped with the shield upgrade kit Prior to trial, plaintiffs expressed their
intention to introduce evidence that there had been 11 rear-impact collisions, including Trooper
Newton's accident, in which fuel leakage from Crown Victoria Police Interceptors equipped with

the shield upgrade kit had resulted in fires.

Of these 11 "post-upgrade" accidents, four preceded Trooper Newton's accident. The other six
post-upgrade accidents occurred after Trooper Newton's collision. At a pre-trial hearing on the
issue, Ford objected to admission of the 11 post-upgrade accidents, arguing that they were not "of
like character that occurred under substantially the same circumstances and resulted from the same

cause" and were, therefore, inadmissible under Lopez v. Three Rivers Elec.

Co-op., Inc., 26 S.W.3d 151, 159 (Mo. banc 2000). Plaintiffs argued that, even if not admissible as
substantially similar accidents, evidence of the post-upgrade collisions with fuel leakage was
admissible to show that Ford had notice of the continued danger of gasoline leakage during rear-

impact collisions from Crown Victoria patrol cars equipped with shield upgrade kits.

The trial court agreed with plaintiffs, ruling that evidence of the other accidents was admissible to
show Ford's notice of danger caused by fuel leakage in patrol cars equipped with shield upgrade
kits. Because only the accidents that occurred prior to Trooper Newton's were relevant to show
such notice, however, the trial court limited admission of evidence regarding other accidents to the

four "pre-Newton" collisions.

Discussion of the 11 post-upgrade accidents during trial Despite the trial court's ruling that only
evidence of the four pre-Newton accidents was admissible, the fact that there had been a total of

11 post-upgrade accidents involving fuel leakage was presented twice at trial once in the



deposition testimony of Ford's vice-president of safety and once during plaintiffs' cross-

examination of one of Ford's experts.

Ford's counsel first mentioned that there had been 11 post-upgrade *829 accidents when counsel
read to the jury the following portion of the deposition of Susan Cischke, Ford's vice-president of
safety: Q: (By Ford's counsel) There have been incidents with shields. It's a fact. Everyone knows
it. Are you aware of it? A: Yes. Not only am I aware of it, but we talked about that at the press
conference that there would continue to be accidents would happen, and that we did not think that
installation of the shields would eliminate all these types of accidents, and there would be indeed
accidents that involved fuel leakage, eventually fire of vehicles that did have shields on them.

Q: Have you had a chance to look at some of the information that is available, that's part of the
court files here, concerning these incidents? A: Yes, I have. Q: And do you have some observations
that you think might be helpful to understand from your perspective what your perspective is on
some of these incidents? A: Sure. I could share that with you. Overall, when I look, there's about
11 accidents, I think, that are are shown up there with the shield there that are vehicles that have

been involved in a rear impact that had either some fuel leakage and some had fire.

I know from our experience working with law enforcement that there's probably many more out
there that have had impacts with shields that had no leakage, and we know that from experience
even during the whole processes. I mean, we had many letters from law enforcement agencies
indicating, you know, for instance, in California, they total a vehicle a week and they haven't had

any instances of these.

So while this represents vehicles that did have some leakage and some had fire, we know that
there are many more others that that did not have. After reading this testimony into the record,
Ford's counsel approached the bench and informed the court that he inadvertently had allowed

testimony as to all post-Newton incidents and that he did not wish to go further with the testimony.

Ford did not request that the trial court strike the testimony, however, and plaintiffs did not object.
Later, the subject of the 11 post-upgrade accidents came up again when plaintiffs' counsel
referenced the 11 accidents during cross-examination of one of Ford's experts. Ford did not object.
Closing Arguments During closing arguments, plaintiffs' counsel argued that the Crown Victoria
Police Interceptor driven by Trooper Newton was unreasonably dangerous due to the placement of
the fuel tank and a defect in the anti-spill valve and that these defects caused the fuel leakage in

this case.

Ford's installation of the shield upgrade kit to prevent fuel leakage during rear-impact collisions
was merely a "band-aid" measure that, plaintiffs argued, did not address the real underlying defect

the vulnerable placement of the fuel tank.



In support of the argument that the shield upgrade kit did not effectively address the patrol car's
relevant defect, plaintiffs' counsel attempted to discuss the 11 post-upgrade collisions with fuel
leakage. Plaintiffs' counsel stated, "Ms. Cischke, the head of safety, said, "There have been 11
accidents with the shield that involved rear impacts that had some fuel leakage and some fire.'

After the shields were put on in the fall of 2000, [there were] 11 other accidents *830 with fuel
leakage and fire with the shields." Ford objected to plaintiffs' mention of all 11 accidents, asserting

that it referenced evidence that had been withdrawn and therefore was not in the case.

The trial court sustained Ford's objection and instructed the jury to disregard plaintiffs' statements
concerning the post-upgrade accidents. Forced to proceed without reference to the 11 accidents,
plaintiffs' counsel instead stated that the shield upgrade kits installed by Ford to prevent fuel
leakage were effective only "in limited circumstances." During closing argument, Ford's counsel

argued that Trooper Newton's patrol car was neither unreasonably dangerous nor defective.

According to counsel, Ford had effectively dealt with the only defect in the Crown Victoria Police
Interceptor the risk of fuel tank puncture by Ford's installation of the shield upgrade kit in 2002.
According to Ford, the fuel leakage and fire that caused Trooper Newton's death were due to the

high speed and impact of the collision and were not the result of any defect of the patrol car.

In response to plaintiffs' assertion that the shield upgrade kits cured the patrol car's fuel leakage
defect only "in limited circumstances,” Ford's counsel stated: Well, here are the limited
circumstances that it works under, ladies and gentlemen. That upgrade kit and those
countermeasures you heard Dick Cupka and Jack Ridenour explain this to you they were
developed as a result of the joint efforts of law enforcement and Ford Motor Company that
gathered information about every wreck that had occurred involving a police officer and, for that

matter, a Panther.

Every one. They didn't put their heads in the sand. They didn't keep this from the police. Every
piece of information about what happened in those incidents was gathered and collected, studied
and analyzed, and that is how the upgrade kit was developed. And that was the product that was on
this car when this accident occurred in May of 2003. Now, every one of the leakage modes, with
the exception of the Lynn Ross incident, which nobody knows enough about to be able to say this
with any certainty one way or the other, every one of those leakage modes was addressed by the

upgrade Kit.

This is limited circumstances? The jury's verdict and post-trial proceedings The jury returned a
verdict in favor of plaintiffs on their claim against Trade Winds Distributing and awarded damages

of $4 million to Newton and $4.5 million to the Noltes.

On plaintiffs' claim against Ford, the jury returned a verdict in favor of Ford, finding that Ford was

not liable for the injuries sustained by plaintiffs as a result of the collision. Plaintiffs filed a motion



for a new trial, asserting that the trial court had abused its discretion by prohibiting plaintiffs from
discussing all 11 accidents involving fuel leakage in patrol cars equipped with the shield upgrade
kit.

At the hearing on the motion, the trial court acknowledged that it had erred in prohibiting plaintiffs
from referencing all 11 accidents because Ford had injected the issue of the six post-Newton
accidents into the case when Ford's counsel read Cischke's deposition testimony into the record.
Despite this error, the trial court determined that plaintiffs' inability to discuss post-upgrade

accidents had not been prejudicial and overruled plaintiffs' motion for a new trial.

On appeal, following opinion in the court of appeals, this Court granted transfer and *831 has
jurisdiction. MO. CONST. art. V, sec. 10. Analysis There is no question that the trial court erred in
sustaining Ford's objection to plaintiffs' discussion of the 11 post-upgrade accidents during closing
arguments. At trial, Ford's counsel read deposition testimony in which Cischke stated that, since
the installation of the shield upgrade kit in Crown Victoria Police Interceptors in 2002, there had
been 11 rear-impact collisions involving upgraded patrol cars where fuel leakage was reported.

By reading this testimony into the record, Ford's counsel injected evidence of all 11 accidents into
the case. Thus, once the accidents were in evidence, plaintiffs were entitled to discuss all 11
accidents despite the court's earlier ruling that only the four "pre-Newton" accidents were

admissible.

As such, the trial court clearly erred in barring plaintiffs' discussion of any of the 11 accidents
during closing arguments. With clear error established, the only question before this Court is that
of prejudice that is, whether plaintiffs were prejudiced by the trial court's refusal to allow

discussion of any of the post-upgrade accidents during closing arguments.

Was the trial court's ruling prejudicial? On review, this Court will consider a trial court error
prejudicial if it appears from the record that the error "materially affected the merits of the action."”
Rule 84.13(b); Lewis v. Wahl, 842 S.W.2d 82, 84-85 (Mo. banc 1992). This Court follows the
analysis in Tune v. Synergy Gas Corp., 883 S.W.2d 10, 22 (Mo. banc 1994), holding that the trial
court's error in denying counsel the opportunity to discuss evidence in the case during closing

argument is presumed prejudicial.

The burden on Ford is to show that the error was not prejudicial. Ford argues that plaintiffs'
inability to discuss the 11 post-upgrade accidents during closing arguments was not prejudicial
because the effectiveness of the shield upgrade kit was not a material element to plaintiffs' theory
of liability. Ford points out that the purpose of the shield upgrade kit is to prevent fuel leakage by

preventing the shielded components of the patrol car's rear axle from puncturing the fuel tank.

Since plaintiffs' theory at trial was that the fire in this case resulted from a defect in the patrol car's

anti-spill valve and defective placement of the fuel tankand not a fuel tank puncture of the sort that



the shield upgrade kit was designed to prevent Ford argues that the effectiveness of the shield

upgrade kit was not an element material to the jury's determination of liability.

As such, Ford argues that plaintiffs' inability to discuss the post-upgrades accidents could not have
been prejudicial. Review of the record, however, demonstrates that the impact of the trial court's
error was not as immaterial to the jury's determination of liability as Ford claims. Throughout the

trial, Ford argued that the shield upgrade kit addressed the only defect in the patrol car's fuel tank.

According to Ford, the gasoline leakage that caused Trooper Newton's patrol car to catch fire was
not the result of any defect but rather was the unpreventable result of the collision's powerful
impact. In support of this argument, Ford presented testimony of witnesses, including Cischke,
who stated that the shield upgrade kit addressed the only defect in the patrol car's fuel tank that

could have resulted in fuel leakage.

To counter this argument, plaintiffs wished to argue during closing that the evidence of the 11
post-upgrade accidents *832 involving fuel leakage supported a contrary conclusionthat the shield
upgrade kit did not address the patrol car's underlying defect as Ford claimed. If the jury believed
plaintiffs' argument that the post-upgrade accidents indicated the existence of a continuing defecta
permissible inference from the evidencethis argument would have refuted Ford's claim that the

fuel leakage and fire in this case were the unavoidable results of circumstance.

Because the trial court refused to allow plaintiffs' discussion of the 11 post-upgrade accidents
during closing argument, however, plaintiffs were barred unfairly from presenting this theory to
the jury. Ford points out that, although barred from discussing all 11 of the post-upgrade accidents,
plaintiffs were able to present evidence regarding the four post-upgrade collisions that occurred

before the Newton accident.

In the context of the evidence, the logic of this argument is tenuous. Ford's contention is that each
of these accidents is an isolated and random incident. That explanation is plausible when it
pertains to only four accidents. Eleven accidents may strain credulity. Ford aggravated the unfair

impact of the trial court's ruling by taking advantage of the error during its own closing argument.

During closing, Ford argued to the jury that "every one of the leakage modes... was addressed by
the upgrade kit." In other words, Ford argued that the only defect that could have caused gasoline
leakage was cured by the shield upgrade kit.

Because the trial court refused to allow plaintiffs to discuss the post-upgrade accidents, plaintiffs
were unable to rebut this argument. Ford's contention that the shield upgrade kit effectively

addressed the only leakage defect went uncontested.

As Ford's emphasis on the issue during closing indicates, the effectiveness of the shield upgrade

kit was an important issue in this case, even though Ford now argues that it was collateral. As a



result of the court's refusal to allow plaintiffs to discuss the post-upgrade collisions during closing,

plaintiffs were unable to present their theory regarding this issue to the jury.

Because Ford was able to present its argument during closing that any defect in the patrol car's fuel
tank was cured by the upgrade, this ruling put plaintiffs at an unfair disadvantage. Despite the fact
that the subject of this imbalance (the effectiveness of the shield upgrade kit) is not a specific
element of plaintiffs' claim, the effectiveness of the upgrade nevertheless seems significant to the

jury's determination of liability.

The highly technical subject matter of this case increases the likelihood that any imbalance in the
parties' ability to present and argue inferences from evidence would influence the jury's verdict.
Based on the unfairness of the trial court's error, this Court finds that the trial court's refusal to
allow plaintiffs' to discuss the post-upgrade accidents during closing arguments was an error

"materially affecting the merits of the action."”

Rule 84.13(b). As such, the trial court abused it discretion in overruling plaintiffs' motion for a
new trial. Conclusion The judgment of the trial court is reversed, and the case is remanded.
STITH, C.J., PRICE, TEITELMAN and FISCHER, JJ., and DOWD and McELWAIN, Sp.JJ.,
concur. WOLFF, J., concurs in separate opinion filed. PRICE, J., and McELWAIN, Sp.J., concur in
opinion of WOLFF, J. RUSSELL and BRECKENRIDGE, JJ., not participating. *833 MICHAEL
A. WOLFF, Judge.

I concur in the principal opinion. I write separately to explore the preclusive effect of the final
judgment in Shonnie Newton and the Noltes' claim against Trade Winds Distributing Co. on their
claim for damages against Ford. It is an issue that would be presented to the circuit court on
remand. Put simply, the amount of damages incurred by Ms. Newton and the Noltes arising out of

this collision was litigated fully and fairly in their claim against Trade Winds Distributing.

The judgment entered on that claim has become final because it was not appealed. The judgment
stands for the proposition that Ms. Newton suffered damages of $4 million for the death of her

husband and the Noltes suffered damages of $4.5 million for personal injuries.

The doctrine of issue preclusion, traditionally known as "collateral estoppel," ought to preclude
plaintiffs from a damages judgment that exceeds those amounts. Hudson v. Carr, 668 S.W.2d 68
(Mo. banc 1984), and Oates v. Safeco Ins. Co. of America, 583 S.W.2d 713 (Mo. banc 1979), set
forth the factors that govern whether it is appropriate for a court to apply the doctrine to preclude
re-litigation of an issue decided in a former proceeding: "(1) whether the issue decided in the prior
adjudication was identical with the issue presented in the present action; "(2) whether the prior
adjudication resulted in a judgment on the merits; "(3) whether the party against whom collateral

estoppel is asserted was a party or in privity with a party to the prior adjudication..."”



Oates, 583 S.W.2d at 719. To these three factors, this Court noted that most courts add a fourth:
"whether the party against whom collateral estoppel is asserted had a full and fair opportunity to
litigate the issue in the prior suit...." Id. Traditionally, the doctrine of issue preclusion did not apply
to the subsequent litigation unless both the party to be bound by the earlier determination of the

issue and the party seeking preclusion were the same in both cases.

That doctrine of "mutuality" gave way in Oates and Hudson to fairness as the "overriding
consideration" in determining whether issue preclusion or collateral estoppel should be applied. Id.

How would those factors apply in the remand of this case?

We start by noting that the trial of this case involved the joinder of their separate claims by
plaintiffs Newton and the Noltes against the two defendants, Trade Winds, the employer of the
truck driver who collided with Trooper Newton's Highway Patrol cruiser, and Ford, the
manufacturer of the patrol car. Rule 52.05 authorized the joinder of the Newton and Nolte claims
in the same lawsuit because they arose out of the same occurrence and had a common issue of law
or fact.

Similarly, the rule authorized the separate claims of Newton and the Noltes against Trade Winds
and Ford to be joined in the same lawsuit because they arose out of the same occurrence and had a
common issue of law or fact.[1] *834 When the jury's verdict was rendered, separate judgments as
to the two defendants resulted.[2] There was a final judgment against Trade Winds for $4 million
in favor of Newton and a judgment in the amount of $4.5 million against Trade Winds in favor of
the Noltes.

These judgments are final. The circuit court entered judgments on the jury verdicts in favor of
Ford and against both Newton and the Noltes. The judgments in favor of Ford are reversed and
now the claims against Ford are remanded for a new trial, in accordance with the principal

opinion.

The amount of actual damages appears to have been litigated fully and fairly by the plaintiffs in
their case against Trade Winds, and the final judgment may preclude the issue of the amount of
actual damages from being re-determined in plaintiffs' favor. Though the doctrine of issue
preclusion may make the jury's actual-damage calculation binding upon the plaintiffs, the actual-
damages calculation rendered against Trade Winds is not binding upon Ford because there is, as

yet, no judgment that binds Ford.

Because Ford is not bound by the Trade Winds judgment, Ford will be free to argue whatever it
wishes as to the amount of plaintiffs' damages. To avoid influencing the jury by referring to the
amount of the earlier verdict, the plaintiffs likewise should be allowed to ask the jury to award any

amount of damages they believe the evidence shows. But the earlier judgment between the



plaintiffs and Trade Winds as to actual damages would estop the plaintiffs from obtaining a

judgment for such damages in excess of the amounts determined by the original jury.

Although the doctrine of issue preclusion or collateral estoppel is to be addressed in the trial court
in the first instance to determine whether the factors governing the doctrine should be applied,
there seems little doubt that the doctrine applies. Hudson v. Carr, 668 S.W.2d at 70. Certainly the
three factors set out above are met: (1) the issue of damages is the same; (2) there was an

adjudication on the merits; and (3) the parties to be bound (Newton and the Noltes) are the same.

There is nothing in this record to suggest that applying the doctrine would be unfair. Id. On
remand, there also is an open question as to whether the plaintiffs have a submissible claim against
Ford for punitive and aggravating-circumstances damages. There is now a full trial record that can
be reviewed before the re-trial of the claims against Ford to determine whether plaintiffs have

sufficient evidence to submit the punitive and aggravating-circumstances damages claims to the
jury.

The modern procedural rules allow these plaintiffs to join their claims in one proceeding and to try
their separate claims against the two defendants in the same trial. The joinder of claims against
defendants was possible because there were common issues of fact; among those common issues

was the question of the amount of damages necessary to compensate the plaintiffs.

From this obvious advantage comes the risk that the first trial may produce results that bind the
parties in the second trial. The modern doctrine of issue preclusion can be used to promote judicial
*835 economy by confining the issues in the new trial to those that need to be tried and to avoid

re-trying matters that ought to be considered settled by the first trial and judgment.

The prospect that the doctrine of issue preclusion doctrine would be applied in the case on remand
may cause the parties to assess whether the remaining claims can be resolved by settlement or
whether another trial is needed. NOTES [1] Rule 52.05(a) provides that "[a]ll persons may join in
one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in
respect of or arising out of the same transaction, occurrence or series of transactions or

occurrences and if any question of law or fact common to all of them will arise in the action.

All persons may be joined in one action as defendants if there is asserted against them jointly,
severally, or in the alternative, any right to relief in respect of or arising out of the same
transaction, occurrences or series of transactions or occurrences and if any question of law or fact
common to all of them will arise in the action. A plaintiff or defendant need not be interested in

obtaining or defending against all the relief demanded.

Judgment may be given for one or more of the plaintiffs according to their respective rights to

relief, and against one or more defendants according to their respective liabilities." [2] Though the



judgments may be entered on the same document, they are separate judgments entered,

respectively, as judgments on the verdicts.
PER CURIAM.

PER CURIAM. Introduction After Highway Patrol Trooper Michael Newton stopped Michael
Nolte for a traffic violation on Interstate 70, Paul Daniel, driving a Trade Winds Distributing, Inc.

truck, rammed the highway patrol car in which Newton and Nolte were sitting.

The patrol car exploded. Trooper Newton died, and Nolte sustained serious injuries. In the hotly
contested trial of this case — with claims for wrongful death and serious personal injury arising
from the manufacture of the Ford patrol vehicle— the trial court ruled that four prior incidents of
gas tank explosions would be admissible to show that Ford had notice of explosions after it had

remedied a defect in the car’s fuel system.

The trial judge ruled inadmissible all evidence of explosions that occurred after the Newton
accident. Despite this ruling, during trial, Ford in its own case presented evidence that, including
the Newton explosion, there had been a total of 11 such incidents, four occurring before the

explosion in this case and six occurring after the Newton explosion.

In final argument, the trial court erroneously barred plaintiffs’ counsel from referring to the other
explosion cases in evidence, mistakenly believing that, as per the trial court’s initial ruling on the
issue, the accidents had been excluded. Ford’s attorney was able to capitalize on the error by

arguing that the sole defect in the fuel system had been remedied.

Due to the trial court’s erroneous ruling, plaintiffs were barred from using evidence of the six post-
Newton accidents to rebut this argument. The jury returned a verdict against plaintiffs and in favor
of Ford and a verdict in favor of plaintiffs against Trade Winds Distributing, Inc., the employer of

the driver of the pick-up truck that caused the collision by striking the patrol car.

The jury’s verdict against Trade Winds awarded $4 million in damages to Newton and $4.5 million
to the Noltes. The judgment against Trade Winds was not appealed and has become final. In
Newton’s and the Noltes’ post-trial motions on the verdict in favor of Ford, the trial court
acknowledged its error during final argument but overruled the motion for new trial, holding that

the error did not prejudice the plaintiffs.

The determination of prejudice rests largely within the discretion of the trial court as the referee at
the scene of the contest. There are cases, however, where a replay of the scene, in an appellate
court far removed from the heat of the contest, shows that the error was, indeed, prejudi*827cial.
When evidence admitted during trial is excluded from being discussed in final argument, an

appellate court presumes that the exclusion was prejudicial.



This later appellate review also is influenced by whether the party benefiting from the trial court’s
mistake leaves well enough alone or uses the mistake to its advantage. Here, Ford did not leave
well enough alone. There does not appear to be a sufficient basis to rebut the presumption of

prejudice.

The trial court’s determination that plaintiffs did not suffer prejudice gives way to this Court’s
conclusion that the error in excluding argument as to the evidence of the other explosions denied

plaintiffs a fair trial against Ford.

The judgment in favor of Ford is reversed, and the case is remanded. Facts and Background While
patrolling Interstate 70 on the morning of May 22, 2003, State Trooper Michael Newton stopped
eastbound driver Michael Nolte for a minor traffic violation. Both vehicles pulled onto the
shoulder of the highway, and Trooper Newton asked Nolte to accompany him to the patrol car so

Newton could write up a warning for the traffic violation.

While both men sat in the patrol car, Paul Daniel, the driver of the Trade Winds pick-up truck
pulling an empty trailer, was traveling eastbound on 1-70. As he neared the patrol car, Daniel
veered onto the shoulder of the interstate and collided with Trooper Newton’s vehicle. Upon
impact, the patrol car burst into flames, killing Trooper Newton. Nolte survived but sustained very

serious burns as a result of the explosion.

Because neither man broke any bones in the collision, the evidence indicated that the injuries
probably would not have been as serious if the fire had not occurred. Plaintiffs Michael Nolte, his
wife Barbie Nolte and Shonnie Newton, the widow of Trooper Newton, brought an action against
Ford Motor Company, the manufacturer of the patrol car, and Trade Winds Distributing, Inc.,

Daniel’s employer.

The claim against Trade Winds was for the negligence of its driver, Daniels. Plaintiffs asserted
both negligence and strict products liability claims against Ford on the basis that the anti-spill
valve and placement of the fuel tank behind the rear axle of the patrol car were defects that
rendered the patrol car unreasonably dangerous. Plaintiffs argued that the unsafe placement of the
fuel tank and the defective design of the anti-spill valve caused the explosion that killed Trooper

Newton and injured Michael Nolte.

The anti-spill valve and the placement of the fuel tank in the Crown Victoria Police Interceptor At
trial, plaintiffs argued that a defect in the anti-spill valve of the patrol car, a Ford Crown Victoria
Police Interceptor, coupled with the defective placement of the fuel tank behind the car’s rear axle

caused the explosion that killed Trooper Newton and injured Nolte.

The anti-spill valve consists of a spring and sealing flange and is designed pursuant to federal
environmental regulations to prevent escape of vapors and liquid from the fuel tank. The anti-spill

valve is located inside the fuel tank filler tube, the tube through which gasoline pumped at the



filling station travels to the patrol car’s fuel tank. Plaintiffs argued at trial that, due to a defect, the
anti-spill valve failed to prevent gasoline from escaping from the fuel tank when Trooper
Newton’s patrol car was struck by Daniel’s truck and that, upon impact, gasoline spewed out of the

patrol car’s fuel tank filler tube and ignited, resulting in the fatal explosion.

In addition to arguing that the anti-spill valve was defective, plaintiffs also argued *828that the
placement of the patrol car’s fuel tank was an unreasonably dangerous defect. The fuel tank in the
Crown Victoria patrol car is located behind the car’s rear axle, a location that, according to
plaintiffs, places the fuel tank within the patrol car’s “crush zone,” the area likely to be crushed in
an accident.

As a result of this defective placement, according to plaintiffs, the force of the collision caused the
neck of the patrol ear’s fuel tank filler tube to tear from the fuel tank itself, resulting in a
significant leakage of gasoline at the severance site. Plaintiffs contended that this leakage, coupled

with the leakage resulting from the failure of the anti-spill valve, caused the explosion in this case.

The shield upgrade kit Both sides presented evidence at trial concerning the “shield upgrade kit”
developed by Ford in 2002 for use on Crown Victoria Police Interceptor patrol cars. The shield
upgrade kit was designed to cover components of the rear axle in order to prevent the shielded

components from puncturing the fuel tank during rear-impact collisions.

According to the testimony of Ford’s executives and expert witnesses, the shield upgrade kit was
developed in response to field reports of fuel leakage resulting from puncture of the Crown
Victoria Police Interceptor’s fuel tank during rear-impact collisions. Trooper Newton’s patrol car
was equipped with the shield upgrade kit. Evidence of other accidents involving Crown Victoria
Police Interceptors equipped with the shield upgrade kit Prior to trial, plaintiffs expressed their
intention to introduce evidence that there had been 11 rear-impact collisions, including Trooper
Newton’s accident, in which fuel leakage from Crown Victoria Police Interceptors equipped with

the shield upgrade kit had resulted in fires.

Of these 11 “post-upgrade” accidents, four preceded Trooper Newton’s accident. The other six
post-upgrade accidents occurred after Trooper Newton’s collision. At a pre-trial hearing on the
issue, Ford objected to admission of the 11 post-upgrade accidents, arguing that they were not “of
like character that occurred under substantially the same circumstances and resulted from the same

cause” and were, therefore, inadmissible under Lopez v. Three Rivers Elec.

Co-op., Inc., 26 S.W.3d 151, 159 (Mo. banc 2000). Plaintiffs argued that, even if not admissible as
substantially similar accidents, evidence of the post-upgrade collisions with fuel leakage was
admissible to show that Ford had notice of the continued danger of gasoline leakage during rear-

impact collisions from Crown Victoria patrol cars equipped with shield upgrade kits.



The trial court agreed with plaintiffs, ruling that evidence of the other accidents was admissible to
show Ford’s notice of danger caused by fuel leakage in patrol cars equipped with shield upgrade
kits. Because only the accidents that occurred prior to Trooper Newton’s were relevant to show
such notice, however, the trial court limited admission of evidence regarding other accidents to the

four “pre-New-ton” collisions.

Discussion of the 11 post-upgrade accidents during trial Despite the trial court’s ruling that only
evidence of the four pre-Newton accidents was admissible, the fact that there had been a total of
11 post-upgrade accidents involving fuel leakage was presented twice at trial once in the
deposition testimony of Ford’s vice-president of safety and once during plaintiffs’ cross-

examination of one of Ford’s experts.

Ford’s counsel first mentioned that there had been 11 post-*829upgrade accidents when counsel
read to the jury the following portion of the deposition of Susan Cischke, Ford’s vice-president of
safety: Q: (By Ford’s counsel) There have been incidents with shields. It’s a fact. Everyone knows
it. Are you aware of it? A: Yes. Not only am I aware of it, but we talked about that at the press
conference that there would continue to be— accidents would happen, and that we did not think
that installation of the shields would eliminate all these types of accidents, and there would be
indeed accidents that involved fuel leakage, eventually fire of vehicles that did have shields on

them.

Q: Have you had a chance to look at some of the information that is available, that’s part of the
court files here, concerning these incidents? A: Yes, I have. Q: And do you have some observations
that you think might be helpful to understand from your perspective what your perspective is on
some of these incidents? A: Sure. I could share that with you. Overall, when I look, there’s about
11 accidents, I think, that are — are shown up there with the shield there that are vehicles that

have been involved in a rear impact that had either some fuel leakage and some had fire.

I know from our experience working with law enforcement that there’s probably many more out
there that have had impacts with shields that had no leakage, and we know that from experience
even during the whole processes. I mean, we had many letters from law enforcement agencies
indicating, you know, for instance, in California, they total a vehicle a week and they haven’t had

any instances of these.

So while this represents vehicles that did have some leakage and some had fire, we know that
there are many more others that — that did not have. After reading this testimony into the record,
Ford’s counsel approached the bench and informed the court that he inadvertently had allowed

testimony as to all post-Newton incidents and that he did not wish to go further with the testimony.

Ford did not request that the trial court strike the testimony, however, and plaintiffs did not object.

Later, the subject of the 11 post-upgrade accidents came up again when plaintiffs’ counsel



referenced the 11 accidents during cross-examination of one of Ford’s experts. Ford did not object.
Closing Arguments During closing arguments, plaintiffs’ counsel argued that the Crown Victoria
Police Interceptor driven by Trooper Newton was unreasonably dangerous due to the placement of
the fuel tank and a defect in the anti-spill valve and that these defects caused the fuel leakage in

this case.

Ford’s installation of the shield upgrade kit to prevent fuel leakage during rear-impact collisions
was merely a “band-aid” measure that, plaintiffs argued, did not address the real underlying defect

— the vulnerable placement of the fuel tank.

In support of the argument that the shield upgrade kit did not effectively address the patrol car’s
relevant defect, plaintiffs’ counsel attempted to discuss the 11 post-upgrade collisions with fuel
leakage. Plaintiffs’ counsel stated, “Ms. Cischke, the head of safety, said, ‘There have been 11
accidents with the shield that involved rear impacts that had some fuel leakage and some fire.’
After the shields were put on in the fall of 2000, [there were] 11 other accidents *830with fuel
leakage and fire with the shields.” Ford objected to plaintiffs’ mention of all 11 accidents, asserting

that it referenced evidence that had been withdrawn and therefore was not in the case.

The trial court sustained Ford’s objection and instructed the jury to disregard plaintiffs’ statements
concerning the post-upgrade accidents. Forced to proceed without reference to the 11 accidents,
plaintiffs’ counsel instead stated that the shield upgrade kits installed by Ford to prevent fuel
leakage were effective only “in limited circumstances.” During closing argument, Ford’s counsel

argued that Trooper Newton’s patrol car was neither unreasonably dangerous nor defective.

According to counsel, Ford had effectively dealt with the only defect in the Crown Victoria Police
Interceptor — the risk of fuel tank puncture — by Ford’s installation of the shield upgrade kit in
2002. According to Ford, the fuel leakage and fire that caused Trooper Newton’s death were due to

the high speed and impact of the collision and were not the result of any defect of the patrol car.

In response to plaintiffs’ assertion that the shield upgrade kits cured the patrol car’s fuel leakage
defect only “in limited circumstances,” Ford’s counsel stated: Well, here are the limited
circumstances that it works under, ladies and gentlemen. That upgrade kit and those
countermeasures — you heard Dick Cup-ka and Jack Ridenour explain this to you — they were
developed as a result of the joint efforts of law enforcement and Ford Motor Company that
gathered information about every wreck that had occurred involving a police officer and, for that

matter, a Panther.

Every one. They didn’t put their heads in the sand. They didn’t keep this from the police. Every
piece of information about what happened in those incidents was gathered and collected, studied
and analyzed, and that is how the upgrade kit was developed. And that was the product that was on

this car when this accident occurred in May of 2008. Now, every one of the leakage modes, with



the exception of the Lynn Ross incident, which nobody knows enough about to be able to say this
with any certainty one way or the other, every one of those leakage modes was addressed by the

upgrade Kkit.

This is limited circumstances? The jury’s verdict and post-trial proceedings The jury returned a
verdict in favor of plaintiffs on their claim against Trade Winds Distributing and awarded damages
of $4 million to Newton and $4.5 million to the Noltes.

On plaintiffs’ claim against Ford, the jury returned a verdict in favor of Ford, finding that Ford was
not liable for the injuries sustained by plaintiffs as a result of the collision. Plaintiffs filed a motion
for a new trial, asserting that the trial court had abused its discretion by prohibiting plaintiffs from
discussing all 11 accidents involving fuel leakage in patrol cars equipped with the shield upgrade
kit.

At the hearing on the motion, the trial court acknowledged that it had erred in prohibiting plaintiffs
from referencing all 11 accidents because Ford had injected the issue of the six post-Newton
accidents into the case when Ford’s counsel read Cischke’s deposition testimony into the record.
Despite this error, the trial court determined that plaintiffs’ inability to discuss post-upgrade

accidents had not been prejudicial and overruled plaintiffs’ motion for a new trial.

On appeal, following opinion in the court of appeals, this Court granted transfer and *831has
jurisdiction. Mo. Const, art. V, sec. 10. Analysis There is no question that the trial court erred in
sustaining Ford’s objection to plaintiffs’ discussion of the 11 post-upgrade accidents during closing
arguments. At trial, Ford’s counsel read deposition testimony in which Cischke stated that, since
the installation of the shield upgrade kit in Crown Victoria Police Interceptors in 2002, there had

been 11 rear-impact collisions involving upgraded patrol cars where fuel leakage was reported.

By reading this testimony into the record, Ford’s counsel injected evidence of all 11 accidents into
the case. Thus, once the accidents were in evidence, plaintiffs were entitled to discuss all 11
accidents despite the court’s earlier ruling that only the four “pre-Newton” accidents were

admissible.

As such, the trial court clearly erred in barring plaintiffs’ discussion of any of the 11 accidents
during closing arguments. With clear error established, the only question before this Court is that
of prejudice — that is, whether plaintiffs were prejudiced by the trial court’s refusal to allow

discussion of any of the post-upgrade accidents during closing arguments.

Was the trial court’s ruling prejudicial? On review, this Court will consider a trial court error
prejudicial if it appears from the record that the error “materially affected the merits of the action.”
Rule 84.13(b); Lewis v. Wahl, 842 S.W.2d 82, 84-85 (Mo. banc 1992). This Court follows the
analysis in Tune v. Synergy Gas Corp., 883 S.W.2d 10, 22 (Mo. banc 1994), holding that the trial



court’s error in denying counsel the opportunity to discuss evidence in the case during closing

argument is presumed prejudicial.

The burden on Ford is to show that the error was not prejudicial. Ford argues that plaintiffs’
inability to discuss the 11 post-upgrade accidents during closing arguments was not prejudicial
because the effectiveness of the shield upgrade kit was not a material element to plaintiffs’ theory
of liability. Ford points out that the purpose of the shield upgrade kit is to prevent fuel leakage by

preventing the shielded components of the patrol car’s rear axle from puncturing the fuel tank.

Since plaintiffs’ theory at trial was that the fire in this case resulted from a defect in the patrol car’s
anti-spill valve and defective placement of the fuel tank — and not a fuel tank puncture of the sort
that the shield upgrade kit was designed to prevent — Ford argues that the effectiveness of the

shield upgrade kit was not an element material to the jury’s determination of liability.

As such, Ford argues that plaintiffs’ inability to discuss the post-upgrades accidents could not have
been prejudicial. Review of the record, however, demon-' strates that the impact of the trial court’s
error was not as immaterial to the jury’s determination of liability as Ford claims. Throughout the

trial, Ford argued that the shield upgrade kit addressed the only defect in the patrol car’s fuel tank.

According to Ford, the gasoline leakage that caused Trooper Newton’s patrol car to catch fire was
not the result of any defect but rather was the unpreventable result of the collision’s powerful
impact. In support of this argument, Ford presented testimony of witnesses, including Cischke,
who stated that the shield upgrade kit addressed the only defect in the patrol car’s fuel tank that

could have resulted in fuel leakage.

To counter this argument, plaintiffs wished to argue during closing that the evidence of the 11
post-upgrade accidents *832involving fuel leakage supported a contrary conclusion — that the
shield upgrade kit did not address the patrol car’s underlying defect as Ford claimed. If the jury
believed plaintiffs’ argument that the post-upgrade accidents indicated the existence of a
continuing defect — a permissible inference from the evidence — this argument would have
refuted Ford’s claim that the fuel leakage and fire in this case were the unavoidable results of

circumstance.

Because the trial court refused to allow plaintiffs’ discussion of the 11 post-upgrade accidents
during closing argument, however, plaintiffs were barred unfairly from presenting this theory to
the jury. Ford points out that, although barred from discussing all 11 of the post-upgrade accidents,
plaintiffs were able to present evidence regarding the four post-upgrade collisions that occurred

before the Newton accident.

In the context of the evidence, the logic of this argument is tenuous. Ford’s contention is that each

of these accidents is an isolated and random incident. That explanation is plausible when it



pertains to only four accidents. Eleven accidents may strain credulity. Ford aggravated the unfair

impact of the trial court’s ruling by taking advantage of the error during its own closing argument.

During closing, Ford argued to the jury that “every one of the leakage modes... was addressed by
the upgrade kit.” In other words, Ford argued that the only defect that could have caused gasoline
leakage was cured by the shield upgrade kit.

Because the trial court refused to allow plaintiffs to discuss the post-upgrade accidents, plaintiffs
were unable to rebut this argument. Ford’s contention that the shield upgrade kit effectively

addressed the only leakage defect went uncontested.

As Ford’s emphasis on the issue during closing indicates, the effectiveness of the shield upgrade
kit was an important issue in this case, even though Ford now argues that it was collateral. As a
result of the court’s refusal to allow plaintiffs to discuss the post-upgrade collisions during closing,

plaintiffs were unable to present their theory regarding this issue to the jury.

Because Ford was able to present its argument during closing that any defect in the patrol car’s
fuel tank was cured by the upgrade, this ruling put plaintiffs at an unfair disadvantage. Despite the
fact that the subject of this imbalance (the effectiveness of the shield upgrade kit) is not a specific
element of plaintiffs’ claim, the effectiveness of the upgrade nevertheless seems significant to the

jury’s determination of liability.

The highly technical subject matter of this case increases the likelihood that any imbalance in the
parties’ ability to present and argue inferences from evidence would influence the jury’s verdict.
Based on the unfairness of the trial court’s error, this Court finds that the trial court’s refusal to
allow plaintiffs’ to discuss the post-upgrade accidents during closing arguments was an error

“materially affecting the merits of the action.” Rule 84.13(b).

As such, the trial court abused it discretion in overruling plaintiffs’ motion for a new trial.
Conclusion The judgment of the trial court is reversed, and the case is remanded. STITH, C.J.,
PRICE, TEITELMAN and FISCHER, JJ., and DOWD and McELWAIN, Sp.JJ., concur. WOLFF,
J., concurs in separate opinion filed. PRICE, J., and McELWAIN, Sp.J., concur in opinion of
WOLFF, J. RUSSELL and BRECKENRIDGE, JJ., not participating.
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