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SUMMARY

The Appellate Division, First Department modified an order concerning indemnification claims arising
from a worker's ladder-fall accident at a construction site. The court denied summary judgment on
common-law indemnification because factual issues remained regarding the ladder's ownership,
Superior Acoustics' negligence, and GC Contractors' supervision and notice. It conditionally granted
GC Contractors contractual indemnification against Superior and affirmed dismissal of Superior's
contractual indemnification claim against Atlantic Interiors because no indemnification agreement was
in effect when the accident occurred.
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DISPOSITION other

PROCEDURAL POSTURE Appeal from an order of Supreme Court, Bronx County, granting
summary judgment on common-law and contractual indemnification
claims, granting Atlantic Interiors summary judgment dismissing
Superior Acoustics' contractual indemnification claim, and denying
Superior's cross-motion for summary judgment.

STANDARD OF REVIEW The court reviewed the summary-judgment rulings for whether triable
issues of fact existed and whether the moving parties were entitled to
judgment as a matter of law.

PRECEDENTIAL VALUE Published and precedential New York Appellate Division decision,
subject to correction before publication in the Official Reports.



PARTIES Superior Acoustics, Inc. v. 501 Madison-Sutton LLC, 501 Madison
Avenue LLC, GC Contractors, Inc., Atlantic Interiors, Inc.

TOPICS

construction law contracts negligence appellate procedure standard of review

PRACTICE AREAS

construction law contract indemnification negligence summary judgment appellate procedure

QUESTIONS PRESENTED

1. Whether 501 Madison-Sutton LLC and GC Contractors were entitled to summary judgment on their
common-law indemnification claim against Superior Acoustics.

2. Whether the contractual indemnification provision in the purchase order between GC Contractors and
Superior applied to plaintiff's accident and required contractual indemnification.

3. Whether GC Contractors' contractual indemnification should be granted conditionally because an issue
of fact existed concerning GC's own negligence.

4. Whether Atlantic Interiors was entitled to summary judgment dismissing Superior's contractual
indemnification claim based on a written indemnification agreement executed after the accident.

HOLDINGS

1. Summary judgment for the 501 defendants and GC Contractors on their common-law indemnification
claim against Superior was improper because factual issues existed concerning Superior's negligence
and GC Contractors' negligence.

2. The broad contractual indemnification provision in the purchase order between GC Contractors and
Superior applied to plaintiff's accident because the accident occurred during plaintiff's performance of
work subcontracted to Atlantic.

3. GC Contractors was entitled to conditional, but not unconditional, contractual indemnification against
Superior because an issue of fact remained concerning GC Contractors' negligence.

4. Atlantic Interiors was entitled to summary judgment dismissing Superior's contractual indemnification
claim because no indemnification agreement between Superior and Atlantic was in effect on the accident
date, and the post-accident written agreement did not demonstrate an intent to apply retroactively.

KEY QUOTATIONS

“To be entitled to common-law indemnification, [the proposed indemnitee] must show (1) that it has been
held vicariously liable without proof of any negligence or actual supervision on its part; and (2) that the
proposed indemnitor was either negligent or exercised actual supervision or control over the injury-producing
work” ([*1])

“A visibly defective ladder available for use on the premises constitutes a dangerous condition” ([*2])



“The post-accident agreement is "devoid of any language demonstrating an intention by the parties that it be
retroactively applied"” ([*2])

FACTUAL BACKGROUND

Plaintiff, an employee of Atlantic Interiors, was injured on March 6, 2014, when he fell from a ladder while
performing spackling and taping work on drywall at a building owned by the 501 defendants. GC Contractors
was the general contractor and had subcontracted the drywall work to Superior Acoustics, which had an oral
agreement with Atlantic to perform work related to the drywall installation. The parties disputed ownership and
authorized use of the ladder, and the record presented factual questions concerning Superior's negligence and GC
Contractors' notice of and failure to remedy a visibly defective ladder.

PROCEDURAL HISTORY

Marco Suazo was injured in a workplace ladder accident and previously obtained partial summary judgment on
his Labor Law § 240(1) claim. In this appeal concerning indemnification claims among the property owners,
general contractor, and subcontractors, the Appellate Division modified Supreme Court's order by denying
summary judgment on the common-law indemnification claim against Superior and conditionally granting GC
Contractors' contractual indemnification claim, while otherwise affirming.

DISPOSITION

other

REMAND INSTRUCTIONS

The order was modified to deny the 501 defendants' and GC Contractors' motion for summary judgment on
common-law indemnification against Superior and to grant GC Contractors conditional contractual
indemnification against Superior; the order was otherwise affirmed.
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