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SUMMARY

The Florida Third District Court of Appeal reversed an interlocutory default entered against a
defendant as a discovery sanction for failing to resubmit to a deposition. The court held that entry of
default determining liability was an excessive sanction and an abuse of discretion because the record
did not establish sufficiently aggravated or willful disobedience, while permitting the trial court to
impose a lesser authorized sanction on remand.
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QUESTIONS PRESENTED



1. Whether the trial court abused its discretion by entering a default determining liability as a discovery
sanction for Santuoso's failure to resubmit to deposition.

HOLDINGS

1. A default determining liability is an excessive discovery sanction and an abuse of discretion when the
circumstances do not establish an extreme, flagrant, or aggravated violation and the sanction is
disproportionate to the violation.

KEY QUOTATIONS

“Under the circumstances presented, we hold the sanction consisting of the entry of default as to liability
against Santuoso was excessive and amounted to an abuse of discretion.” (114)

“The severity of a sanction must be commensurate with the violation” (113)

FACTUAL BACKGROUND

McGrath sued Santuoso and Fournier seeking a constructive trust over funds allegedly converted from McGrath.
Santuoso had submitted to a deposition but refused to answer certain questions, which were certified, and later
obtained a protective order postponing further deposition pending a psychiatric evaluation of Fournier. After
counsel withdrew, the trial court ordered Santuoso to resubmit to deposition, but he failed to do so; the court then
entered a default determining liability. The appellate court found that Santuoso had notice of the deposition but
concluded that the liability default was an excessive sanction under the circumstances.

PROCEDURAL HISTORY

McGrath sued Santuoso and Fournier to impose a constructive trust for allegedly converted funds. After
Santuoso refused to answer certain deposition questions, obtained a protective order, and failed to resubmit to
deposition after the trial court ordered him to do so, the trial court entered a default determining liability against
the defendants. Santuoso appealed, and the District Court of Appeal reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court may, after remand, impose upon Santuoso an authorized lesser sanction that it determines is just
and proper under the circumstances.
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