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SUMMARY

The New Mexico Supreme Court held that shooting at or from a motor vehicle cannot serve as the

predicate felony for felony murder. It vacated the felony murder conviction and ordered entry of a

second-degree murder conviction, while affirming rulings denying a self-defense instruction,

upholding a firearm sentencing enhancement against a double-jeopardy challenge, and permitting

voluntary statements obtained after a Miranda violation to be used for impeachment.
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Defendant appealed his jury convictions for felony murder, aggravated
assault with a deadly weapon, and possession of drug paraphernalia,
challenging the felony-murder predicate, sufficiency of the evidence,
denial of a self-defense instruction, firearm sentencing enhancements,

and use of post-Miranda statements for impeachment.

Sufficiency of the evidence is reviewed under the substantial-evidence
standard, viewing disputed facts and reasonable inferences in favor of
the State. Denial of a preserved jury instruction is reviewed for

reversible error, with the legal propriety of the instruction reviewed de
novo. Legislative intent and voluntariness of confessions are reviewed

de novo.
published precedential opinion

Benjamin David Baroz III v. State of New Mexico



TOPICS

criminal procedure  double jeopardy  self defense =~ miranda rights  statutory interpretation

PRACTICE AREAS

criminal law  criminal procedure  constitutional law  evidence  appellate procedure

QUESTIONS PRESENTED

1. Whether shooting at or from a motor vehicle may serve as the predicate felony for felony murder.

2. Whether the evidence was sufficient to support a second-degree murder conviction.

3. Whether Baroz was entitled to a jury instruction on self-defense.

4. Whether a one-year firearm enhancement for aggravated assault with a deadly weapon violated double
jeopardy.

5. Whether statements obtained after Baroz invoked his right to remain silent were voluntary and

admissible for impeachment.

HOLDINGS

1. Shooting at or from a motor vehicle cannot serve as the predicate felony for felony murder because it is
an elevated form of aggravated battery. The felony-murder conviction therefore could not stand, and a

conviction of second-degree murder was ordered instead.

2. The evidence was sufficient to support second-degree murder because the jury could reasonably find that
Baroz fired the shots from the passenger-side window, caused the victim's death, and knew that shooting

toward a group of people in a residential area created a strong probability of death or great bodily harm.

3. Baroz was not entitled to a self-defense instruction because the evidence was insufficient to permit

reasonable minds to differ on whether his use of deadly force was objectively reasonable.

4. The one-year firearm enhancement imposed on each aggravated-assault conviction did not violate
double jeopardy because the Legislature expressly authorized increased punishment for a noncapital

felony committed with a firearm.

5. Although detectives made implied promises of leniency after Baroz invoked his right to remain silent,
the statements were voluntary under the totality of the circumstances and could be used to impeach his

trial testimony.

KEY QUOTATIONS

“shooting at or from a motor vehicle is an elevated form of aggravated battery, and thus cannot be used as a

predicate for felony murder.” (9 6)

“However, unlike an express promise of leniency, which can render a confession inadmissible as a matter of
law, evidence of an implied promise is only [one] factor in the totality of the circumstances that courts

consider in determining whether a confession is voluntary.” ( 35)



“We conclude that any implied promises did not overwhelm Defendant’s will or impair his capacity for self-

determination such that his statements were involuntary.” (9 49)

FACTUAL BACKGROUND

Baroz was riding in the passenger seat of his father's truck when the truck passed and then returned slowly to a
residence where several people were in the backyard. Multiple shots were fired from the passenger-side window,
killing Matthew Cordova. The State argued that Baroz fired the weapon; Baroz claimed that his father was the
shooter and that he did not know or intend that anyone would be shot. Baroz also claimed that people

approached the truck with their hands behind their backs, but he did not testify that he saw a weapon.
PROCEDURAL HISTORY

A jury convicted Baroz of felony murder predicated on shooting at or from a motor vehicle, two counts of
aggravated assault with a deadly weapon, and possession of drug paraphernalia. The district court vacated the
shooting-at-or-from-a-motor-vehicle conviction on double-jeopardy grounds, imposed one-year firearm
enhancements on the aggravated-assault sentences, denied a self-defense instruction, and permitted the State to
use statements obtained after invocation of the right to remain silent for impeachment. The Supreme Court of
New Mexico vacated the felony-murder conviction, ordered entry of a second-degree murder conviction, and
affirmed the remaining challenged rulings.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The felony-murder conviction was vacated and the court ordered that a conviction of second-degree murder be

entered instead. The remaining challenged rulings were affirmed.
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