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SUMMARY

The Supreme Court of Missouri made permanent a preliminary writ of prohibition preventing the
circuit court from compelling the elected prosecuting attorney and an associate prosecutor to testify at
a pretrial hearing concerning prosecutorial vindictiveness. The Court held that the prosecutors'
sentencing rationale constituted privileged attorney work product and that the defendant's allegations
did not establish a presumption of prosecutorial vindictiveness or otherwise require the State to
provide testimony. A dissenting opinion would have quashed the writ, concluding that the circuit court
had discretion to permit limited testimony concerning the delayed notice of intent to seek the death
penalty.
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QUESTIONS PRESENTED

1. Whether the circuit court could require the elected prosecuting attorney and an associate prosecutor to
testify at a pretrial hearing regarding the rationale for seeking the death penalty.

2. Whether Hodges's allegations that the State withdrew plea offers and filed notice of intent to seek the
death penalty after he asserted a mental-disease-or-defect defense and elected to proceed to trial
established a presumption or realistic likelihood of prosecutorial vindictiveness.

3. Whether compelling the prosecutors to testify would cause irreparable harm by requiring disclosure of
privileged prosecutorial work product.

HOLDINGS

1. The circuit court could not compel Becker and Houston to provide sworn testimony regarding the
rationale for seeking the death penalty because that rationale consists of privileged intangible attorney
work product, and prosecutorial vindictiveness is not a peculiar and unusual circumstance justifying
prosecutorial testimony.

2. Hodges's allegations did not establish a presumption or realistic likelihood of prosecutorial
vindictiveness because the State did not augment or add a charge by announcing its intent to seek the
death penalty after an indictment for first-degree murder, and the alleged conduct occurred in the pretrial
setting.

3. The State did not act vindictively by rescinding outstanding plea offers when Hodges remained free to
accept or reject them and no plea agreement had been reached.

4. Hodges had not yet presented the requisite objective evidence that the State acted solely to punish him
for exercising a constitutional right, although the circuit court could require an on-the-record response if
such objective evidence were later presented.

KEY QUOTATIONS

“A prosecuting attorney is not incompetent to be a witness,” (3)

“A claim of prosecutorial vindictiveness does not fit within that category of case.” (3)



“Thus, the State would suffer irreparable harm if Becker and Houston are compelled to testify regarding this
information.” (4)

“A presumption of vindictiveness is established when "the facts show a realistic likelihood of vindictiveness in
the prosecutor's augmentation of charges."” (5)

“A prosecuting attorney certainly possesses the discretion to seek any statutorily authorized sentence seven
weeks before trial is set to begin.” (8)

“If Hodges, during the hearing on his motion, presents objective evidence supporting prosecutorial
vindictiveness, the circuit court could properly require the State to choose between rebutting the claim of
prosecutorial vindictiveness on the record or permitting the court to sustain the motion to strike in this case.”
(10)

FACTUAL BACKGROUND

A grand jury indicted Aaron Hodges on two counts of first-degree murder and two counts of armed criminal
action. After extended plea negotiations, Hodges withdrew his jury-trial waiver and announced an intent to
proceed to trial based on a defense of not guilty by reason of mental disease or defect. The State withdrew
outstanding plea offers, and the newly elected Franklin County prosecutor filed notice of intent to seek the death
penalty seven weeks before trial. The circuit court ordered the elected prosecutor and an associate prosecutor to
testify under oath about the rationale for the death-penalty notice and alleged prosecutorial vindictiveness.

PROCEDURAL HISTORY

A grand jury indicted Aaron Hodges for two counts of first-degree murder and two counts of armed criminal
action. After plea negotiations, Hodges withdrew his jury-trial waiver and later announced an intent to proceed
to trial on a mental-disease-or-defect defense. The State withdrew outstanding plea offers, and after a change in
elected prosecutors, filed notice of intent to seek the death penalty. Hodges moved to strike the notice and sought
to call the prosecutors as witnesses regarding the delay and rationale for seeking death. The circuit court ordered
the testimony; the court of appeals denied prohibition; the Supreme Court of Missouri issued a preliminary writ
and made it permanent.
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