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SUMMARY

The Texas Court of Appeals addresses Russell Finkelberg’s appeal from his conviction for aggravated
assault with a deadly weapon and ten-year prison sentence. The court considers challenges to the
denial of a motion to suppress evidence obtained through a protective sweep and seizure of a cell
phone, the competency of the complainant’s testimony, and an asserted due course of law claim
concerning destruction of evidence. The court concludes that the suppression and competency
challenges fail and that the due course of law claim was not preserved, affirming the trial court’s
judgment.
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DISPOSITION affirmed

PROCEDURAL POSTURE Finkelberg appealed his conviction for aggravated assault with a
deadly weapon and the denial of his motions to suppress evidence,
quash the indictment, and dismiss the charges based on alleged
destruction of evidence.

STANDARD OF REVIEW For suppression rulings, historical facts and credibility-dependent
application-of-law-to-fact questions are reviewed with almost total
deference, while application-of-law-to-fact questions not dependent on
credibility and the existence of reasonable suspicion or probable cause
are reviewed de novo. Explicit findings are reviewed in the light most
favorable to the ruling. A witness-competency ruling is reviewed for
abuse of discretion. Preservation of error is reviewed under Texas Rule
of Appellate Procedure 33.1.
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QUESTIONS PRESENTED

1. Whether the trial court erred by denying suppression of evidence allegedly derived from an unlawful
protective sweep of Finkelberg's home.

2. Whether the warrantless seizure of Finkelberg's cell phone violated the Fourth Amendment or Texas
exclusionary rule.

3. Whether viewing a contemporaneous surveillance notification on the phone's lock screen constituted an
unlawful search.

4. Whether the trial court erred by refusing to strike the complainant's testimony as incompetent under
Texas Rule of Evidence 601(a)(1).

5. Whether Finkelberg preserved a claim that the Texas Constitution's due course of law clause provides a
broader remedy for destruction of evidence than federal due process or the Michael Morton Act.

HOLDINGS

1. The protective sweep did not violate the Fourth Amendment because officers had an objectively
reasonable belief, based on specific and articulable facts, that another person who could pose a danger
might be inside the residence.

2. The warrantless seizure of Finkelberg's cell phone was reasonable under the Fourth Amendment because
officer-safety concerns or exigent circumstances justified taking and securing it before officers obtained
a warrant.

3. Viewing a contemporaneous surveillance notification displayed on the cell phone's lock screen was not a
search because the notification was in plain view, and the State exclusionary rule therefore did not
require suppression.

4. Finkelberg's competency challenge was not preserved because his trial objection asserted lack of
personal knowledge rather than incompetence or insanity under Rule 601(a)(1). Alternatively, the
complainant's memory problems and inconsistencies concerned credibility and weight for the jury, not
competency, and the trial court did not abuse its discretion in allowing the testimony.

5. Finkelberg failed to preserve his claim that the Texas due course of law clause affords greater protection
or a dismissal remedy for the destruction of evidence than federal due process.



KEY QUOTATIONS

“we conclude that the officers had an objectively reasonable belief that there could have been another person
inside Finkelberg’s home who posed a danger to them” (at 25)

“the suppression-hearing evidence established that Sergeant Brun’s warrantless seizure of Finkelberg’s cell
phone was permissible based on officer-safety concerns or exigent circumstances.” (at 27)

“Viewing a contemporaneous notification on a cell phone does not require the removal of any portion of the
phone, and thus law enforcement’s viewing a text message or an incoming call contemporaneously with its
appearing on the outward screen would not constitute a search because the information, at that moment, is in
plain view.” (at 29)

FACTUAL BACKGROUND

Police responded to multiple 911 reports that a man had threatened another person with a firearm outside a
Denton County residence. Officers detained Finkelberg in handcuffs, conducted a brief protective sweep of his
townhome because they did not know whether another armed person remained inside, and seized his cell phone
after he attempted to use it and officers believed evidence or additional people might create a safety risk. A later
search warrant led to the seizure or copying of firearms and surveillance-related evidence. At trial, the
complainant testified despite memory problems following a traumatic brain injury, and Finkelberg challenged
the State's failure to preserve a recording of the complainant's 911 call.

PROCEDURAL HISTORY

A Denton County trial court denied Finkelberg's motion to suppress in its entirety, denied his motion to quash the
indictment, and later denied his motion concerning electronic evidence and his motion to dismiss based on the
State's alleged failure to preserve evidence. A jury conviction for aggravated assault with a deadly weapon
resulted in a ten-year prison sentence. The court of appeals overruled all four appellate issues and affirmed the
trial court's judgment.

DISPOSITION

affirmed
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