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SUMMARY

The Colorado Supreme Court affirmed dismissal of the Jim Hutton Educational Foundation’s as-
applied constitutional challenge to a statute governing challenges to designated groundwater basin
boundaries. The court held that the Colorado Groundwater Commission must first determine whether
the water at issue is designated groundwater before jurisdiction can vest in the water court, making the
constitutional claim unripe absent that threshold determination.
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QUESTIONS PRESENTED

1. Whether the water court properly dismissed the Foundation’s as-applied constitutional challenge to
Senate Bill 10-52 for lack of subject matter jurisdiction.

2. Whether the Foundation was required to obtain an initial determination from the Colorado Groundwater
Commission that the water at issue was not designated groundwater before the water court could acquire
jurisdiction.

HOLDINGS

1. When a water dispute involves both designated-groundwater interests and surface-water interests, the
Colorado Groundwater Commission must first determine whether the water at issue is designated
groundwater; jurisdiction vests in the water court only after the Commission determines that the water is
not designated groundwater.

2. The Foundation’s as-applied constitutional challenge was not ripe because the Commission had not
determined that the water at issue was not designated groundwater.

3. The water court properly dismissed the Foundation’s second claim for lack of subject matter jurisdiction.

KEY QUOTATIONS



“Jurisdiction vests in the water court only after the Commission first concludes that the water at issue is not
designated groundwater.” (¶ 21)

“If the Commission determines that the water at issue is not designated groundwater, then jurisdiction will
vest in the water court.” (¶ 24)

“We therefore conclude that the water court correctly dismissed that claim for lack of subject matter
jurisdiction.” (¶ 26)

FACTUAL BACKGROUND

The Foundation owns senior surface-water rights in the Republican River Basin and alleged that permitted wells
in the Northern High Plains Basin were pumping water that was not properly designated groundwater, injuring
its surface-water rights. It sought ultimately to alter the designated groundwater basin’s boundaries to exclude
improperly permitted wells. Senate Bill 10-52 amended Colorado’s Management Act to prohibit altering a
finalized designated groundwater basin’s boundaries to exclude a well for which a conditional or final permit
had been issued. The Foundation filed an as-applied constitutional challenge in water court without first
obtaining a determination from the Colorado Groundwater Commission concerning the status of the water.

PROCEDURAL HISTORY

The Foundation filed an action in the Weld County District Court, Water Division 1, asserting, among other
claims, that Senate Bill 10-52 was unconstitutional as applied because it prevented a challenge to the boundaries
of a designated groundwater basin. The water court dismissed that claim, concluding that the Colorado
Groundwater Commission first had to determine whether the water at issue was designated groundwater and that
the constitutional claim was therefore not ripe. The water court certified the dismissal as a final judgment under
C.R.C.P. 54(b), and the Colorado Supreme Court affirmed.
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