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SUMMARY

The New York Supreme Court, Appellate Division, Second Department, modified an order and
judgment of foreclosure and sale by tolling the accrual of interest from August 20, 2015, through
August 19, 2019. The court otherwise affirmed the judgment, concluding that the referee's finding that
the plaintiff had standing was supported by the record and that the defendants had not established
frivolous conduct warranting sanctions.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendants appealed from an order and judgment of foreclosure and
sale that confirmed the referee's report of computation and directed
sale of the property.

STANDARD OF REVIEW A referee's report should be confirmed when its findings are
substantially supported by the record and the referee clearly defined
the issues and resolved credibility questions. Credibility
determinations by a referee acting as trier of fact receive great weight.
The exercise of discretion concerning interest in an equitable
foreclosure action and the imposition of sanctions for frivolous
conduct are reviewed for abuse or improvident exercise of discretion.
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QUESTIONS PRESENTED

1. Whether the Supreme Court properly confirmed the referee's post-trial report finding that HSBC/MHL
and HSBC/MortgageIT were the same entity and that the plaintiff had standing when the foreclosure
action commenced.

2. Whether the court should toll the accrual of interest because the plaintiff's changing theory of entity
identity contributed to delay.

3. Whether defendants were entitled to attorneys' fees and costs as sanctions for frivolous conduct under 22
NYCRR 130-1.1.

4. Whether defendants' cross-motion to reject the referee's report was timely and whether the Supreme
Court properly extended the time to file their cross-motion concerning interest and sanctions.

HOLDINGS

1. The Supreme Court properly confirmed the referee's report because the referee's finding that
HSBC/MHL and HSBC/MortgageIT were the same entity, and that the plaintiff had standing, was
substantially supported by the trial record and the referee's credibility determination.

2. The court exercised its discretion to toll the accrual of interest from August 20, 2015, through August 19,
2019, because the plaintiff's changing theory concerning the identity of the relevant HSBC entities
caused substantial delay.

3. Defendants were not entitled to attorneys' fees and costs as sanctions because they failed to establish that
the plaintiff engaged in frivolous conduct within the meaning of 22 NYCRR 130-1.1(c).

4. Defendants' cross-motion to reject the referee's report was timely, and the Supreme Court did not
improvidently exercise its discretion by effectively extending the time to file the cross-motion
concerning interest and sanctions.

KEY QUOTATIONS

“"The report of a referee should be confirmed whenever the findings are substantially supported by the
record, and the referee has clearly defined the issues and resolved matters of credibility"” ([*2])

“"A foreclosure action is equitable in nature and triggers the equitable powers of the court"” ([*2])



“"Although the advancement of a meritless position may serve as the basis for a finding of frivolity, the
standard for such a showing is high"” ([*2])

FACTUAL BACKGROUND

HSBC/MHL commenced a foreclosure action in August 2009 and later assigned the mortgage to
HSBC/MortgageIT. The plaintiff initially relied on affidavits that treated HSBC/MHL and HSBC/MortgageIT as
separate entities, leading the Appellate Division to reject an earlier attempt to establish standing on summary
judgment. At a subsequent trial, a Wells Fargo employee identified documents, including a pooling and servicing
agreement, supporting the testimony that the two names referred to the same trust and that the plaintiff possessed
the note when the action commenced. The plaintiff's changing position contributed to substantial delay in the
foreclosure proceedings.

PROCEDURAL HISTORY

HSBC commenced a mortgage-foreclosure action in August 2009. The Supreme Court initially granted the
plaintiff summary judgment, but the Appellate Division modified that order in the prior appeal because the
plaintiff had not established that HSBC/MHL and HSBC/MortgageIT were the same entity. After a later motion
was denied and a trial on standing was held, a referee found that the entities were the same and that the plaintiff
possessed the note when the action commenced. The Supreme Court confirmed the referee's report, entered a
judgment of foreclosure and sale, and denied defendants' requests for interest tolling and sanctions. The
Appellate Division modified the judgment to toll interest for a specified period and otherwise affirmed.

DISPOSITION

affirmed
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