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SUMMARY

The Nebraska Supreme Court reviewed a premises-liability judgment arising from Arlene Pantano’s
fall at a Village Inn restaurant. The court held that statements describing the fall were admissible as
excited utterances and that an instruction cured the improper admission of evidence concerning
payment of medical expenses. On cross-appeal, the court held there was no evidence supporting
Arlene’s comparative negligence and modified the judgment from $195,000 to $260,000.
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QUESTIONS PRESENTED

1. Whether statements Arlene made shortly after her fall were admissible under the excited-utterance
exception to the hearsay rule.

2. Whether evidence that a Village Inn employee offered to pay Arlene's medical bills, together with
evidence that the bills were not paid, required reversal despite a limiting jury instruction.

3. Whether the evidence supported the jury's finding that American Blue Ribbon was negligent and the
denial of its motions for directed verdict, judgment notwithstanding the verdict, and new trial.

4. Whether American Blue Ribbon preserved its challenges to the denial of its motions in limine.

5. Whether the denial of American Blue Ribbon's motion for summary judgment was reviewable on appeal.

6. Whether the evidence supported submitting comparative negligence to the jury and reducing the estates'
judgment by 25 percent.

HOLDINGS

1. The statements were admissible under the excited-utterance exception because the fall was a startling
event, the statements related to the event, and Arlene made them while still under the stress of the event.

2. Although testimony that a Village Inn employee said Arlene's medical expenses would be paid was
admitted contrary to the statute governing offers to pay medical expenses, any error was cured by the
jury instruction explaining that American Blue Ribbon had no duty to pay the expenses unless and until
negligence or breach of duty was determined.

3. The evidence was sufficient to support the jury's finding that American Blue Ribbon was negligent, so
the denials of the motions for directed verdict, judgment notwithstanding the verdict, and new trial were
proper.

4. American Blue Ribbon failed to preserve its evidentiary challenges because it did not object when the
challenged evidence was offered at trial.

5. The denial of a motion for summary judgment was not a final order reviewable on appeal.

6. The district court erred in instructing the jury on comparative negligence and in providing a verdict form
allowing a reduction for Arlene's negligence because American Blue Ribbon presented no evidence that
Arlene was negligent.



KEY QUOTATIONS

“The true test is not when the exclamation was made but whether, under all the circumstances, the declarant
was still speaking under the stress of nervous excitement and shock caused by the event.” (161)

“The denial of a motion for summary judgment is not a final order reviewable on appeal” (165)

“Establishing that an accident has occurred does not prove a case of negligence.” (166)

“Negligence is not presumed and must be proved by evidence, direct or circumstantial.” (166)

FACTUAL BACKGROUND

Arlene Pantano fell near the entrance of a Village Inn restaurant owned by American Blue Ribbon Holdings after
tripping on an entryway rug, suffering a fractured hip. Shortly after the fall, while upset, crying, and in obvious
pain, she told her children that she had tripped on the rug; one child described the rug as buckled. The jury found
American Blue Ribbon liable and awarded damages, but also found Arlene 25 percent negligent based on
comparative negligence.

PROCEDURAL HISTORY

Arlene and Anthony Pantano sued American Blue Ribbon after Arlene fell on an entryway rug at a Village Inn
restaurant. After both plaintiffs died, the action was revived in the names of the copersonal representatives of
their estates. Following a jury trial, the jury awarded $245,000 to Arlene's estate and $15,000 to Anthony's
estate, but found Arlene 25 percent negligent; the district court entered judgment for $195,000. The Nebraska
Supreme Court affirmed the judgment as modified, eliminating the 25-percent comparative-negligence reduction
and increasing the judgment to $260,000.
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