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SUMMARY

The Supreme Court of Kansas considered whether a plaintiff may pursue a medical-malpractice loss-
of-chance claim when the patient had a 5% to 10% chance of survival with appropriate treatment. The
court held that a 10% chance of survival is not token or de minimis as a matter of law and is sufficient
to withstand summary judgment under Kansas's substantial-chance standard. The court reversed the
grant of summary judgment and remanded the case.
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QUESTIONS PRESENTED

1. Whether a plaintiff may proceed with a Kansas medical-malpractice loss-of-chance claim when expert
testimony establishes only a 5% to 10% chance of survival with appropriate treatment.

2. Whether the district court properly granted summary judgment on the ground that a 5% to 10% chance
of survival was not substantial as a matter of law.

HOLDINGS

1. A loss of a 10% chance of survival cannot be deemed token or de minimis as a matter of law and is
sufficient to satisfy the substantial-chance threshold for a Kansas medical-malpractice loss-of-chance
claim.

2. Summary judgment was improper because Pipe presented evidence sufficient to create a prima facie
loss-of-chance claim and a genuine issue concerning causation.

KEY QUOTATIONS

“In an action to recover for the loss of a chance to survive or for the loss of a chance for a better recovery,
the plaintiff must first prove the traditional elements of a medical malpractice action by a preponderance of
the evidence.” (910)

“Thus, the jury must find by a preponderance of the evidence that the alleged negligence was the proximate
cause of the lost chance, but the lost chance itself need only be a substantial or significant chance, for a better
result, absent any malpractice, rather than a greater than 50 percent chance of a better result.” (910)

“As a matter of law, a 10 percent loss of chance cannot be said to be token or de minimis.” (913)

FACTUAL BACKGROUND

Edwina Pipe was hospitalized for a small bowel obstruction and underwent surgery by Dr. Hamilton on May 29,
1998, followed by a second operation on June 3, during which Hamilton discovered gangrenous tissue. Hamilton
advised Edwina's husband, James Pipe, that she was expected to live only 6 to 12 hours, and James then
requested withdrawal of life support under Edwina's living will and durable power of attorney. Pipe's expert
testified that Hamilton breached the standard of care by failing to perform additional tests and that, with
appropriate care, Edwina had a 5% to 10% chance of leaving the hospital.

PROCEDURAL HISTORY

James Pipe sued Dr. James J. Hamilton in Shawnee County District Court, alleging medical malpractice and loss
of Edwina Pipe's chance of survival. The district court granted Hamilton summary judgment, concluding that a
5% to 10% chance of survival was not substantial as a matter of law. The district court denied Pipe's motion for a
new trial and reconsideration, and Pipe timely appealed.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

The summary judgment in favor of Dr. Hamilton is reversed, and the case is remanded for further proceedings
consistent with the opinion.
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