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SUMMARY

The Oregon Court of Appeals reviewed an interlocutory order denying a motion to compel arbitration
in a vehicle-purchase dispute. The court held that the trial court applied the wrong analytical
framework by addressing the arbitration agreement's validity before considering contract formation
and specific challenges to the delegation clause. The court vacated and remanded for factual findings
concerning whether the arbitration agreement was formed, including whether the promise to arbitrate
was illusory.
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QUESTIONS PRESENTED

1. Whether the trial court applied the correct framework in deciding defendants' motion to compel
arbitration.

2. Whether contract formation must be decided by the court before enforcing a delegation clause.

3. Whether an illusory-promises challenge based on lack of consideration presents a contract-formation
issue for the court.

4. Whether the appellate court could affirm on the alternative ground that the arbitration agreement was
illusory when the trial court had not made the necessary factual findings.

HOLDINGS

1. A court must first determine whether the parties formed an agreement to arbitrate. If an agreement was
formed, the court must next consider challenges specifically directed at the delegation provision. Only if
the delegation provision is invalid may the court decide challenges to the validity of the arbitration
agreement as a whole; otherwise, those validity challenges are for the arbitrator.

2. An illusory-promises challenge based on the absence of consideration presents a contract-formation
issue reserved for the court.

3. The court could not resolve the illusoriness issue because the trial court had not made necessary factual
findings concerning the defendant's knowledge of the arbitration agreement's deficiencies and the record
was insufficient to decide that issue in the first instance.

KEY QUOTATIONS

“When the parties dispute the formation of an agreement, the court, and not an arbitrator, must decide that
threshold question.” (64)

“As the issue was presented here, the trial court should have first considered whether an agreement to
arbitrate was formed between the parties. If an agreement was formed, it should have next considered any
challenges to the delegation provision specifically. Finally, only if the delegation provision is invalid should
the trial court have considered challenges to the validity of the arbitration agreement as a whole.” (65)

“A contract based on an illusory promise lacks consideration, a fundamental element of contract formation.
Therefore, illusoriness is a formation issue that is reserved for the court.” (67)

FACTUAL BACKGROUND

In 2023, Gary Godon filed claims alleging that Bend-CDJR failed to disclose that the used vehicle he purchased
had previously been underwater. The parties had signed a delivery agreement containing an arbitration clause
governed by the Federal Arbitration Act, discovery limitations, and a delegation clause assigning disputes
concerning the arbitration agreement's validity, existence, scope, jurisdiction, or applicability to the arbitrator.
Godon challenged the agreement on formation, illusoriness, unconscionability, and delegation-clause grounds,
while the trial court found the agreement unconscionable as a whole without resolving formation or the specific
validity of the delegation clause.



PROCEDURAL HISTORY

Godon sued Bend-CDJR in Multnomah County Circuit Court, alleging that the dealership failed to disclose that
the used vehicle he purchased had previously been underwater. Defendants moved to compel arbitration under
an arbitration agreement in the vehicle delivery agreement. The trial court denied the motion after finding the
arbitration agreement unconscionable as a whole, without deciding whether the delegation clause itself was
unconscionable. The Oregon Court of Appeals vacated and remanded because the trial court applied the wrong
analytical framework and had not made necessary factual findings.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The trial court must apply the correct arbitration framework, first determine whether the parties formed an
agreement to arbitrate, then address any specific challenge to the delegation provision, and only if that provision
is invalid consider challenges to the arbitration agreement as a whole. The trial court must also make the factual
findings necessary to resolve the illusoriness issue.
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