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SUMMARY

The Texas Court of Appeals, Second Appellate District, reviews Brian Cole’s pro se appeal from his
conviction for driving while intoxicated, enhanced by a prior DWI conviction. The court addresses
issues involving speedy trial, blood-alcohol evidence, compulsory process, suppression, continuance,
representation by a non-attorney, punishment, and constitutional protections, concluding that the issues
lack merit and affirming the conviction.
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PROCEDURAL POSTURE Cole appealed his conviction for driving while intoxicated, enhanced
by a prior DWI conviction and a prior conviction for interfering with
an emergency call. The court of appeals considered ten issues
concerning speedy-trial preservation, admission and suppression of
blood-alcohol evidence, compulsory process, continuances,
representation by an unlicensed layperson, punishment, double
jeopardy, and alleged record defects.

STANDARD OF REVIEW Evidentiary rulings and rulings on motions for continuance are
reviewed for abuse of discretion. Preservation issues are reviewed
under Texas Rule of Appellate Procedure 33.1. A trial court's ruling
will not be disturbed if correct under any applicable legal theory.

PRECEDENTIAL VALUE memorandum opinion; designated not for publication
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QUESTIONS PRESENTED

1. Whether Cole preserved a speedy-trial claim under the United States and Texas Constitutions.

2. Whether the trial court abused its discretion by admitting the blood-kit evidence without adequate
authentication or proof of scientific reliability.

3. Whether the trial court violated Cole's Sixth Amendment right to compulsory process by denying or
limiting his ability to call witnesses.

4. Whether the trial court erred by failing to suppress blood evidence allegedly obtained under an invalid
warrant.

5. Whether the trial court abused its discretion by denying Cole's mid-trial motion for continuance.

6. Whether Cole had a Sixth Amendment right to representation by an unlicensed layperson.

7. Whether the trial court failed to consider the full range of punishment, including community
supervision.

8. Whether use of Cole's prior convictions for enhancement violated double jeopardy.

9. Whether inaccurate reporter's-record footers required abatement or other relief.

10. Whether Cole was denied due process because of alleged lack of access to the clerk's record and
transcripts.

HOLDINGS

1. A speedy-trial complaint is not preserved when the defendant does not timely present the complaint to
the trial court, obtain a ruling, or object to the court's refusal to rule.

2. Blood-test evidence is sufficiently authenticated when the State presents evidence establishing the
beginning and end of the chain of custody and there is no showing of tampering or alteration; gaps
generally affect the weight rather than admissibility of the evidence.

3. Scientific evidence is admissible when the proponent establishes the validity of the underlying theory,
the validity of the technique, and the proper application of the technique on the occasion in question.

4. The Sixth Amendment right to compulsory process does not excuse compliance with applicable
procedural and evidentiary rules, and a defendant cannot complain that he was denied the opportunity to
call a witness when the record shows he chose not to call the witness or failed to subpoena the witness.

5. A mid-trial continuance may be denied when the defendant fails to show an unexpected occurrence that
could not reasonably have been anticipated, unfair surprise, inability to obtain a fair trial, diligence, and
prejudice.



6. A defendant who elects self-representation has no right under the Sixth Amendment to be represented
during trial by an unlicensed layperson.

7. A defendant is not denied due process merely because the jury does not recommend community
supervision when the jury was instructed on the full lawful range and no evidence shows that it failed to
consider that range.

8. Using prior convictions to enhance punishment for a new DWI offense does not violate double jeopardy
because the current prosecution punishes only the new offense.

9. Nonprejudicial errors in reporter's-record footers do not require abatement when the parties agree on the
correct information and the errors do not affect resolution of the appeal.

10. A due-process claim based on lack of access to appellate records fails absent a showing that the
defendant was actually denied access or that the method of access prevented presentation of appellate
issues.

KEY QUOTATIONS

“In fact, Cole’s request to delay his trial is wholly inconsistent with his complaint about the alleged denial of
his speedy-trial rights.” (at 4)

“Any gaps in the chain of custody go to the weight of the evidence, not to its admissibility.” (at 7)

“A layperson has a right to self-representation, see Faretta v. California, 422 U.S. 806, 819, 95 S. Ct. 2525,
2533 (1975); Burton v. State, 634 S.W.2d 692, 694 (Tex. Crim. App. 1982), but such a person does not have a
right to representation by an unlicensed layperson” (at 17)

FACTUAL BACKGROUND

A Bartonville police officer encountered Cole in a stationary vehicle, observed him accelerate, turn without
signaling, and drive over a curb, and stopped the vehicle. The officer observed multiple signs of intoxication,
and Cole refused field-sobriety testing. Pursuant to a blood-alcohol search warrant, Cole's blood was drawn and
tested at 0.202, more than twice the legal limit. Cole represented himself at trial, denied being the driver despite
admitting he had been drinking, and was convicted and sentenced after the jury found two enhancement
allegations true.

PROCEDURAL HISTORY

A jury found Cole guilty of driving while intoxicated with a blood-alcohol concentration of 0.15 or more. During
punishment, the jury found two enhancement allegations true and assessed 335 days in county jail and a $3,350
fine; the trial court sentenced Cole accordingly. The court of appeals overruled all ten issues and affirmed the
judgment.

DISPOSITION

affirmed
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