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SUMMARY

The Maine Supreme Judicial Court vacated an order excluding a self-contained breath-alcohol test

result in a criminal operating-under-the-influence prosecution. The majority held that, after a
defendant’s ten-day notice under 29-A M.R.S. § 2431(2)(D), the State must provide a qualified
witness but need not provide an expert witness regarding the functioning of the breath-testing

equipment, provided the statutory foundational requirements are satisfied. The dissent would have

required expert testimony to address the operation and scientific reliability of the Intoxilyzer under the

Confrontation Clause.
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The State appealed from an order granting Tozier's motion in limine
and excluding a self-contained breath-alcohol test result because the
trial court concluded that the State had not produced a qualified
witness as required by 29-A M.R.S. § 2431(2)(D).

Questions of statutory interpretation and application of the

Confrontation Clause are reviewed de novo.
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QUESTIONS PRESENTED

1. Whether 29-A M.R.S. § 2431(2)(D) requires the State to produce an expert witness when a defendant

gives ten days' notice requesting a qualified witness concerning a self-contained breath-alcohol test.

2. Whether admission of a machine-generated breath-alcohol result through the testimony of the officer
who administered the test, without expert testimony concerning the machine's functioning, violates the

Sixth Amendment Confrontation Clause.

HOLDINGS

1. A defendant's ten-day notice under section 2431(2)(D) requires the State to produce a witness qualified
to testify to the matters otherwise covered by the certificate, but it does not require the State to produce

an expert witness.

2. The Confrontation Clause does not require the State to produce an expert concerning the inner workings
of a self-contained breath-alcohol testing machine when the administering officer is available to testify
about the administration of the test.

KEY QUOTATIONS

“The Department stamps of approval and/or statement of the manufacturer, as referenced in subsections H
and I, provide the foundational requirements for the admission of the self-contained breath-alcohol test result

in evidence.” ( 14)

“Unlike such a report drafted by a laboratory analyst who operates sophisticated scientific testing equipment,
however, the only actions reflected in a certificate generated by a self-contained breath-alcohol machine are

the internal actions of the machine itself.” (Y 21)

FACTUAL BACKGROUND

On August 19, 2012, a certified police officer used an Intoxilyzer to test Tozier's breath after conducting a
calibration check. The machine produced two breath samples and reported a breath-alcohol content of 0.18
grams per 210 liters of breath. Tozier gave the State ten days' notice requesting a qualified witness under 29-A
M.R.S. § 2431(2)(D); the State produced the administering officer but no expert witness.

PROCEDURAL HISTORY

Tozier was charged in the Houlton District Court with criminal operating under the influence and requested a
jury trial, resulting in transfer to the Aroostook County Superior Court. After providing ten days' notice
requesting a qualified witness, Tozier moved to exclude the Intoxilyzer result when the State produced only the
officer who administered the test and no expert. The Superior Court granted the motion, and the State obtained

approval to appeal and filed a timely appeal.

DISPOSITION



vacated

REMAND INSTRUCTIONS

The order excluding the breath-alcohol test result was vacated, and the matter was remanded for further

proceedings consistent with the opinion.
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