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SUMMARY

The Ninth Circuit held that an alien detained while pursuing withholding-only proceedings after

reinstatement of a prior removal order is detained under 8 U.S.C. § 1231(a), rather than 8 U.S.C. §

1226(a). Because the reinstated removal order remained administratively final, the alien was not
entitled to an initial bond hearing under 8 C.F.R. § 236.1. The court affirmed the denial of the habeas

petition and acknowledged a circuit split with the Second Circuit.
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1. Whether an alien subject to a reinstated removal order is detained under 8 U.S.C. § 1226(a) or 8 U.S.C.
8 1231(a) while withholding-only proceedings are pending.

2. Whether the alien is entitled to an initial bond hearing under 8 C.F.R. § 236.1(d)(1) during those
withholding-only proceedings.

3. Whether the Ninth Circuit's prior decisions concerning finality for judicial-review purposes required

treating the reinstated removal order as nonfinal for detention purposes.

HOLDINGS

1. An alien subject to a reinstated removal order is detained pursuant to 8 U.S.C. § 1231(a), not § 1226(a),

while withholding-only proceedings are pending.

2. Because Padilla-Ramirez was detained under § 1231(a), he was not entitled to the initial bond hearing
authorized by 8 C.F.R. § 236.1(d)(1), which applies to detention under § 1226(a).

3. Ortiz-Alfaro v. Holder and Ayala v. Sessions do not require treating a reinstated removal order as
nonfinal for detention purposes because those decisions addressed finality for judicial-review purposes
and were principally driven by constitutional-avoidance concerns.

KEY QUOTATIONS

“Because Padilla-Ramirez's reinstated removal order remains administratively final, he is detained pursuant
to section 1231(a).” (831)

“The decision to be made in those proceedings is not whether he is to be removed from the United States, but

merely whether he may be removed to El Salvador.” (832)

“The judgment of the district court is affirmed.” (837)

FACTUAL BACKGROUND

Padilla-Ramirez entered the United States unlawfully in 1999 and was later placed in removal proceedings. After
his applications for asylum, withholding of removal, and Convention Against Torture protection were denied, he
received voluntary departure, failed to depart, and was removed to El Salvador in 2010. After illegally reentering
the United States, he was detained and his prior removal order was reinstated under 8 U.S.C. § 1231(a)(5). An
asylum officer found that he had a reasonable fear of persecution or torture, and withholding-only proceedings
remained pending when he sought a bond hearing.

PROCEDURAL HISTORY

Padilla-Ramirez was detained by Immigration and Customs Enforcement after the agency reinstated his prior
removal order following his illegal reentry. An asylum officer found that he had a reasonable fear of persecution
or torture and referred him to withholding-only proceedings, but an immigration judge denied his request for a
bond hearing for lack of jurisdiction. The district court denied his habeas petition on the ground that his
detention was governed by 8 U.S.C. § 1231 rather than § 1226(a). The Ninth Circuit affirmed.
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