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SUMMARY

The Supreme Court of North Dakota considered whether the prosecutor improperly commented during
closing argument on the defendant's failure to testify. The court held that the comment violated the
defendant's constitutional right against self-incrimination and was not harmless beyond a reasonable
doubt. The court reversed the criminal judgment and remanded for a new trial.
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QUESTIONS PRESENTED

1. Whether the prosecutor's closing-argument statement that there was nothing to refute the victim's
testimony was an improper direct or indirect comment on Scutchings's failure to testify in violation of
the Fifth and Fourteenth Amendments.

2. Whether the improper comment was harmless beyond a reasonable doubt.

3. Whether the court needed to address the admission of Scutchings's booking photograph and alleged
prosecutorial vouching for the victim's credibility.

HOLDINGS

1. A prosecutor's statement that there was nothing to refute the victim's testimony was an impermissible
comment on Scutchings's failure to testify because Scutchings was the only person who could have
rebutted or contradicted the victim's account.

2. The improper comment was not harmless beyond a reasonable doubt, requiring reversal of the criminal
judgment and a new trial.

KEY QUOTATIONS

“The Griffin rule applies to indirect as well as direct comments on a defendant's failure to take the witness
stand.” (759 N.W.2d at 731)

“Scutchings is the only person who could have rebutted or contradicted C.M.'s testimony.” (759 N.W.2d at
732)

“This argument turned "the silence of the accused into evidence against him," and indirectly suggested to the
jury that Scutchings would have testified if he were not guilty.” (759 N.W.2d at 733)

FACTUAL BACKGROUND

Scutchings was charged with soliciting his twelve-year-old niece, C.M., with intent to engage in a sexual act
during incidents at a residence in Grand Forks. C.M. testified that Scutchings made inappropriate comments and
advances when they were alone; no other State witness observed the charged conduct. Scutchings did not testify
and presented no defense evidence. During closing argument, the prosecutor stated that there was nothing to
refute C.M.'s testimony and referred to Scutchings's lack of a constitutional burden to testify.

PROCEDURAL HISTORY

Scutchings was charged under N.D.C.C. § 12.1-20-05 and tried before a jury. After the State's closing argument
commented on the absence of evidence refuting the victim's testimony, the district court denied Scutchings's
motion for a mistrial. The jury returned a guilty verdict, and the district court imposed a five-year sentence with
three years suspended. The North Dakota Supreme Court reversed and remanded for a new trial.
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REMAND INSTRUCTIONS

The criminal judgment is reversed, and the case is remanded for a new trial.
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