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SUMMARY

The Supreme Court of Wisconsin held that Wis. Stat. § 218.0163(2) authorizes a prevailing retail

buyer to recover reasonable costs, including reasonable attorney fees, beyond the taxable costs

enumerated in Wis. Stat. § 814.04. The court concluded that the circuit court applied the wrong legal

standard when it limited Tammy Kolupar’s award to taxable costs. It reversed and remanded for

determination of reasonable costs and fees, including those incurred on appeal.
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QUESTIONS PRESENTED

1.

Whether costs recoverable by a retail buyer under Wisconsin Statutes section 218.0163(2) are limited to

costs enumerated in section 814.04 or include other reasonable litigation costs.

. Whether the circuit court properly exercised its discretion when it awarded costs under section 814.04

without applying the reasonable-cost standard under section 218.0163(2).

. Whether a prevailing retail buyer under section 218.0163(2) may recover reasonable attorney fees and

costs incurred in appellate proceedings.

. Whether Kolupar was judicially estopped from seeking reasonable costs beyond section 814.04

enumerated costs.

HOLDINGS

1.

A retail buyer who prevails on a claim under Wisconsin Statutes section 218.0116 may recover
reasonable litigation costs under section 218.0163(2), in addition to costs enumerated in section 814.04,

but may not obtain a double recovery of the same cost items.

. The circuit court erroneously exercised its discretion because it applied the incorrect legal standard by

treating Kolupar's recovery as limited to section 814.04 taxable costs and failed to explain why some

nonenumerated expenses were reasonable while others were denied.

. A retail buyer prevailing on a section 218.0116 claim is entitled to reasonable attorney fees and

reasonable costs incurred in appellate proceedings, with the amount to be determined by the circuit

court.

. Wilde was not entitled to judicially estop Kolupar from seeking reasonable costs beyond section 814.04

enumerated costs.

KEY QUOTATIONS

“We conclude that Wis. Stat. § 218.0163(2) provides for the award of reasonable costs.” (9 3)

“We therefore conclude that Wis. Stat. § 218.0163(2) authorizes recovery of reasonable costs, as well as

reasonable attorney fees, to retail purchasers who prevail on claims under Wis. Stat. § 218.0116.” (Y 37)

“Because the record does not show that the determination of the amount of the award was based on a
reasoned application of the appropriate legal standard, we conclude the circuit court erroneously exercised

its discretion in calculating the amount of the award.” (9 48)

FACTUAL BACKGROUND

Tammy Kolupar purchased a used 1985 Mercedes-Benz from Wilde Pontiac Cadillac's sales manager, Randall

Thompson, trading in her 1993 Pontiac Sunbird. She alleged that Thompson represented the Mercedes as

mechanically sound, but she soon discovered faulty brakes, a broken odometer, and that Thompson personally—



not Wilde—owned the vehicle. The litigation resulted in a settlement with Wilde and subsequent disputes over

the attorney fees and costs recoverable under Wisconsin's motor vehicle dealership statute.
PROCEDURAL HISTORY

Kolupar sued Wilde and Thompson over the sale of a deficient used automobile, alleging fraud, odometer-law
violations, warranty claims, and violations of Wisconsin's motor vehicle dealership statute. After a settlement
with Wilde, the circuit court awarded $15,000 in attorney fees but failed to separately resolve costs. In Kolupar I,
the Wisconsin Supreme Court affirmed the attorney-fee award and remanded for a determination of costs. On
remand, the circuit court awarded $3,523.46 in costs limited principally to those enumerated in Wisconsin
Statutes section 814.04. The court of appeals affirmed, and the Wisconsin Supreme Court reversed and

remanded.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The circuit court must award section 814.04 enumerated costs and exercise its discretion under section
218.0163(2) to determine Kolupar's reasonable costs beyond those enumerated costs. It must also determine and

award reasonable attorney fees and reasonable costs for the appeal.
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