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SUMMARY

The United States District Court for the Western District of Wisconsin grants summary judgment to
Nicole Brown and Lisa Payne in Kevon Houston’s 42 U.S.C. § 1983 action. The court holds that the
failure to enter or communicate a temporary low-bunk restriction, even if negligent or grossly
negligent, did not establish deliberate indifference under the Eighth Amendment.
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PROCEDURAL POSTURE Plaintiff brought a 42 U.S.C. § 1983 action alleging that prison health-
services employees violated the Eighth Amendment by failing to
ensure that a temporary low-bunk restriction was entered into
institutional records and communicated to security personnel.
Defendants moved for summary judgment; Payne also alternatively
moved for judgment on the pleadings.

STANDARD OF REVIEW Summary judgment is proper when there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of
law. The court viewed the evidence and reasonable inferences in the
light most favorable to Houston, but required him to identify
admissible evidence supporting a reasonable jury verdict.
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QUESTIONS PRESENTED

1. Whether the failure to enter or communicate Houston's temporary low-bunk restriction constituted
deliberate indifference to a serious medical need in violation of the Eighth Amendment.

2. Whether Health Services Manager Brown was personally involved in, or directly responsible for, the
alleged constitutional deprivation.

3. Whether Nurse Payne's failure to ensure that the temporary restriction was entered into institutional
records or communicated to security personnel amounted to more than negligence or medical
malpractice.

4. Whether defendants were entitled to summary judgment under Federal Rule of Civil Procedure 56.

HOLDINGS

1. Brown was entitled to summary judgment because Houston presented no evidence that she personally
participated in or was directly responsible for the failure to enter or communicate Payne's temporary
low-bunk restriction, and supervisory status does not create vicarious liability under § 1983.

2. Payne was entitled to summary judgment because no reasonable jury could find that she intentionally
failed to enter or communicate the temporary low-bunk restriction, and any failure was, at most,
inadvertence, negligence, or medical malpractice rather than deliberate indifference.

3. Summary judgment was proper for both defendants because, viewing the evidence in Houston's favor,
no reasonable jury could find an Eighth Amendment violation.

KEY QUOTATIONS

“Because the failure to enter plaintiff’s lower bunk restriction timely in the DOC’s electronic record was, at
most, a negligent act, rather than one of deliberate indifference, the court will grant defendants’ motions for
summary judgment.”

“To be held liable under 42 U.S.C. § 1983, a plaintiff must also prove the defendant’s personal participation
or direct responsibility for the alleged constitutional deprivation.”

“And as already noted. inadvertent error, mere negligence, or ordinary malpractice do not rise to the level of
deliberate indifference under the Eighth Amendment.”

FACTUAL BACKGROUND

Houston, an incarcerated Wisconsin Department of Corrections prisoner with a lumbar disc bulge, requested
renewal of a low-bunk restriction after transferring to New Lisbon Correctional Institution. On November 14,
2023, Nurse Payne temporarily approved a low-bunk restriction pending Special Needs Committee review, but



the restriction was not entered into the electronic records or communicated to security staff. Houston remained in
an upper bunk and on November 30 fell while climbing down, sustaining an eyebrow abrasion and concussion.
The evidence did not show that Brown was personally involved in the restriction or that Payne intentionally
failed to record or communicate it.

PROCEDURAL HISTORY

The court previously granted Houston leave to proceed on an Eighth Amendment medical-care claim against
Brown and Payne. After discovery, Brown and Payne separately moved for summary judgment. The court held
that the evidence could establish, at most, negligence or inadvertence, not deliberate indifference, and granted
both motions, directing the clerk to enter judgment for defendants and close the case.
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