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SUMMARY

The Tennessee Supreme Court held that a store patron’s complaint sufficiently alleged that Wal-Mart
owed a duty of care to protect another patron from a visibly intoxicated and belligerent customer
whom employees ordered to leave despite knowing she was alone and would drive. Applying
Tennessee’s foreseeability-and-burden balancing approach, the Court concluded that the alleged risk of
harm outweighed the minimal burden of calling police or taking another reasonable protective
measure. The Court affirmed the Court of Appeals’ reversal of the trial court’s dismissal and remanded
the case.
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PROCEDURAL POSTURE Wal-Mart appealed by permission under Tennessee Rule of Appellate
Procedure 11 from the Tennessee Court of Appeals' reversal of the trial
court's dismissal of the Cullums' negligence and gross-negligence
claims under Tennessee Rule of Civil Procedure 12.02(6).

STANDARD OF REVIEW The sufficiency of the complaint and the legal conclusions of the lower
courts are reviewed de novo. On a Tennessee Rule of Civil Procedure
12.02(6) motion, the court liberally construes the complaint, presumes
factual allegations are true, and gives the plaintiff the benefit of
reasonable inferences.
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QUESTIONS PRESENTED

1. Whether a business owes a customer a duty to protect her from the reasonably foreseeable negligent or
criminal conduct of a visibly intoxicated customer whom employees knew was alone and would operate
a vehicle in the business's parking lot.

2. Whether the Cullums' complaint alleged sufficient facts to survive Wal-Mart's motion to dismiss under
Tennessee Rule of Civil Procedure 12.02(6).

HOLDINGS

1. Taking the complaint's allegations as true, Wal-Mart owed Cullum a duty to protect her from the
reasonably foreseeable risk of harm posed by a belligerent, visibly intoxicated patron operating a motor
vehicle in Wal-Mart's parking lot.

2. The complaint alleged sufficient facts to state a negligence claim and could not be dismissed at the
pleading stage.

KEY QUOTATIONS

“Taking the plaintiffs’ allegations as true and drawing all reasonable inferences in her favor, we hold that the
foreseeability of harm and the gravity of harm to the injured patron outweighed the burden placed on the store
to protect the patron against that harm.” (432 S.W.3d at 831)

“This middle-ground, or balancing approach, weighs the foreseeability of harm and the gravity of harm
against the burden on the business to protect against that harm.” (432 S.W.3d at 835)

“We are only holding that at this stage of the proceedings, Wal-Mart cannot show as a threshold matter of law
that it did not have a duty to protect its patron, Ms. Cullum.” (432 S.W.3d at 839)

FACTUAL BACKGROUND

Jolyn Cullum was struck and injured in Wal-Mart's parking lot when another patron, Jan McCool, backed her
vehicle into Cullum. Wal-Mart employees had refused to fill McCool's prescriptions because they believed she
was intoxicated, knew she was belligerent, alone, and likely to drive, and ordered her to leave without calling
police or taking further action. The complaint alleged that Wal-Mart's employees were familiar with McCool's
habitual intoxication and that Wal-Mart negligently and grossly negligently failed to protect Cullum.

PROCEDURAL HISTORY

The Cullums sued Jan McCool, William Harry McCool, and Wal-Mart after Jolyn Cullum was struck by
McCool's vehicle in Wal-Mart's parking lot. The Hamilton County Circuit Court granted Wal-Mart's motion to
dismiss and certified the judgment as final under Tennessee Rule of Civil Procedure 54.02. The Court of Appeals



reversed, holding that the complaint sufficiently alleged a duty of care, and the Tennessee Supreme Court
granted Wal-Mart's Rule 11 application.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the Circuit Court for Hamilton County for further proceedings on the Cullums' claims
against Wal-Mart.
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