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SUMMARY

The Supreme Court of Wisconsin held that Wis. Stat. § 973.015 authorizes expunction of court records

only and does not require district attorneys or law enforcement agencies to expunge records

documenting the underlying facts of an expunged conviction. The court further held that a sentencing

court may consider those underlying facts when sentencing an offender for a subsequent offense. The

court affirmed the court of appeals.
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QUESTIONS PRESENTED

1. Whether Wisconsin Statute section 973.015 requires district attorneys and law enforcement agencies to
expunge records documenting the facts underlying a court record of a conviction expunged under that
statute.

2. Whether a circuit court may consider, when sentencing an offender for a subsequent offense, the facts

underlying a record of a conviction expunged under Wisconsin Statute section 973.015.

3. Whether the court should reach the merits despite the possibility that Leitner had completed his sentence
and the case was moot.

HOLDINGS

1. Wisconsin Statute section 973.015 authorizes expunction of court records only and does not require
district attorneys or law enforcement agencies to expunge records documenting the facts underlying an

expunged conviction.

2. Although a sentencing court may not consider the expunged court record of a prior conviction, it may
consider information about the facts underlying that conviction when the information is maintained in

governmental files and is otherwise relevant to sentencing.

3. The court may decide the merits of an otherwise potentially moot case when the issues are likely to arise

again and should be resolved to avoid future uncertainty.

KEY QUOTATIONS

“But nothing in the language or history of § 973.015 indicates that the legislature intended record expunction
under § 973.015 to wipe away all information relating to an expunged record of a conviction or to shield a
misdemeanant from all of the future consequences of the facts underlying a record of a conviction expunged
under § 973.015.” (253 Wis. 2d at 471-472)

“We further conclude that the circuit court may consider, when sentencing an offender, the facts underlying a
record of conviction expunged under § 973.015.” (253 Wis. 2d at 476)

FACTUAL BACKGROUND

Leitner pleaded no contest to reckless driving causing great bodily harm under a plea agreement that reduced his
maximum prison exposure. A presentence investigation report identified two 1997 convictions related to an
alcohol-related hit-and-run incident, although the court records of those convictions had been expunged. At
sentencing, the prosecutor and defense counsel discussed the underlying facts, and the circuit court considered
those facts in imposing a fifteen-month prison sentence, but did not consider the expunged convictions
themselves.
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Leitner pleaded no contest pursuant to a plea agreement to reckless driving causing great bodily harm after
initially being charged with hit and run causing great bodily harm. The circuit court sentenced him to fifteen
months in prison after considering facts underlying two expunged prior convictions. The court of appeals
affirmed, and the Wisconsin Supreme Court granted review, reached the merits despite a potential mootness

issue, and affirmed.
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