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SUMMARY

The Nebraska Supreme Court affirmed the denial of Anthony L. Burries’ motion for default judgment

and the dismissal of his second amended motion for postconviction relief. The court held that

Nebraska’s Postconviction Act does not authorize default judgments and that the failure to verify the

postconviction motion supported dismissal.
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Burries appealed the Douglas County District Court's denial of his
motion for default judgment and its overruling or dismissal of his

second amended motion for postconviction relief.

Questions of law are reviewed independently, with the appellate court
reaching its own conclusion without reference to the lower court's

ruling.
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QUESTIONS PRESENTED

1

2

3

. Whether the Nebraska Postconviction Act authorizes a default judgment when the State fails to respond

to a postconviction motion.

. Whether the district court erred by denying Burries an opportunity to be heard on his motion for default

judgment.

. Whether the district court properly overruled or dismissed Burries' second amended motion for

postconviction relief because it was not verified.

HOLDINGS

1.

The Nebraska Postconviction Act does not authorize a district court to enter a default judgment or grant

postconviction relief solely because the State failed to file a response.

. A motion filed under Neb. Rev. Stat. § 29-3001 must be verified by a statement that the signer believes

the facts stated in the motion are true; notarization or acknowledgment of the signature alone is not

sufficient.

. The ordinary rule that failure to object to an unverified pleading waives the defect does not apply in

Nebraska postconviction actions.

. An amended pleading supersedes the original pleading, so verification of an earlier postconviction

motion does not satisfy the verification requirement for a later amended motion.

KEY QUOTATIONS

“Accordingly, the Nebraska Postconviction Act does not authorize a district court to enter a default
judgment.” (692)

“In other words, to “verify” a pleading is to say that the signer believes the facts contained therein are
truthful and to “acknowledge” means that the signer of the pleading appears before a notary or other officer,

who then confirms that the signer is who the signer purports to be.” (693)

“To the extent that our decision in State v. Crawford might suggest that an earlier verified motion is sufficient,

it is disapproved.” (694)

FACTUAL BACKGROUND

to

Burries was convicted of first degree murder and received a life sentence in 2015. In 2018, he sought
postconviction relief based on alleged ineffective assistance of trial and appellate counsel, and he later filed
multiple amended and pro se pleadings after conflicts with appointed counsel. His second amended pro se
motion was signed and notarized but did not contain a statement verifying that he believed its factual allegations

be true. The district court denied his motion for default judgment and later overruled the second amended

motion after he failed to file a third amended motion.

PROCEDURAL HISTORY

Burries was convicted of first degree murder and sentenced to life imprisonment in 2015, and the Nebraska

Supreme Court affirmed on direct appeal. He later filed successive postconviction pleadings alleging ineffective



assistance of trial and appellate counsel. After counsel withdrew, Burries filed a pro se motion for default

judgment, which the district court denied, and the court subsequently overruled his second amended

postconviction motion after he failed to file a third amended motion. The Nebraska Supreme Court affirmed,

holding that default judgment is unavailable under the Nebraska Postconviction Act and that the unverified

second amended motion supported dismissal.
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