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SUMMARY

The North Carolina Court of Appeals affirmed an interlocutory order in a condemnation action

determining that Mountain Villages, LLC failed to establish a prescriptive easement over a parking

island owned by another party. The court held that the trial court’s findings were supported by

competent evidence and that Mountain Villages did not prove adverse, hostile, or nonpermissive use

for the required prescriptive period. The court also upheld the exclusion or limited consideration of

additional evidence, including an affidavit from a prior property owner.
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Interlocutory appeal by Mountain Villages, LLC, from an order
entered after a condemnation action section 108 hearing determining
issues other than damages, including that Mountain Villages failed to

establish a prescriptive easement over the Parking Island.
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ruling on affidavit admissibility is reviewed for abuse of discretion,

with a requirement that the appellant also show resulting prejudice.
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QUESTIONS PRESENTED

1. Whether competent evidence supported the trial court's challenged findings of fact concerning Mountain

Villages' notice of ownership, use of the Parking Island, and signage.

2. Whether the trial court erred by failing to consider the Department of Transportation's estimated

compensation deposit, a late-filed affidavit, and other evidence.

3. Whether the findings of fact supported the conclusion that Mountain Villages failed to establish a

prescriptive easement.

4. Whether the Department of Transportation was judicially estopped from denying that Mountain Villages
possessed a prescriptive easement because its condemnation pleadings and compensation estimate

included the easement under an extraordinary assumption.

5. Whether the interlocutory order was immediately appealable because it affected a substantial right

concerning title or the area taken in the condemnation action.

HOLDINGS

1. An interlocutory order determining title or the area taken in a condemnation action affects a substantial
right and is immediately appealable under N.C. Gen. Stat. §§ 1-277(a) and 7A-27(b)(3)(a) and (b).

2. Mountain Villages failed to meet its burden of proving a prescriptive easement because it did not
establish that its use was adverse, hostile, or under a claim of right; open and notorious such that the true

owner had notice; and continuous and uninterrupted for at least twenty years.

3. The challenged findings of fact were supported by competent evidence and were binding on appeal; the
trial court was not required to recite every item of evidence or make findings on evidence it did not

credit.

4. The Department of Transportation's deposit of an estimated amount of just compensation was not
evidence establishing Mountain Villages' title or interest in the Parking Island and did not bind the

Department to the estimate.

5. The exclusion of the affidavit executed one day before the section 108 hearing was not an abuse of

discretion, and Mountain Villages also failed to show prejudice.

6. Judicial estoppel did not apply because the Department's estimated compensation, which included the
claimed easement under an extraordinary assumption, was not clearly inconsistent with its position that

Mountain Villages did not own a prescriptive easement.

KEY QUOTATIONS



“To establish an easement by prescription, a claimant must prove that “(1) the use is adverse, hostile or
under claim of right; (2) the use has been open and notorious such that the true owner had notice of the
claim; (3) the use has been continuous and uninterrupted for at least twenty years; and (4) there is substantial

identity of the easement claimed through the prescriptive period.”” (9 37)

“Prescriptive easements are not favored in the law, and the burden is therefore on the claiming party to prove

every essential element thereof.” (1 37)

“First, a party’s subsequent position must be clearly inconsistent with its earlier position. Second, courts
regularly inquire whether the party has succeeded in persuading a court to accept that party’s earlier
position, so that judicial acceptance of an inconsistent position in a later proceeding might pose a threat to
judicial integrity by leading to inconsistent court determinations or the perception that either the first or
second court was misled. Third, courts consider whether the party seeking to assert an inconsistent position

would derive an unfair advantage or impose an unfair detriment on the opposing party if not estopped.” (1
42)

FACTUAL BACKGROUND

The Department of Transportation condemned part of commercial property owned by Mountain Villages, LLC,
including property used by Mountain Villages and its customers for parking. The Parking Island was directly
across from Mountain Villages' property but was actually owned by Samuel and Michelle Hopkins. Mountain
Villages claimed a prescriptive easement based on longstanding use, while the evidence showed that the public
also used the area, no recorded easement or conveyance existed, and there was insufficient evidence that the use

was hostile, under a claim of right, or nonpermissive for at least twenty years.

PROCEDURAL HISTORY

The Department of Transportation initiated a condemnation action in Jackson County Superior Court in 2015
and deposited an estimated amount of just compensation. After the filing of a plat, Mountain Villages sought a
hearing under N.C. Gen. Stat. § 136-108 to determine issues other than damages, including its claimed
prescriptive easement and related inverse-condemnation claims. The superior court concluded that Mountain
Villages failed to establish a prescriptive easement and reserved just compensation for determination by a jury.

The Court of Appeals accepted the interlocutory appeal and affirmed.

DISPOSITION

affirmed
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