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SUMMARY

The Delaware Supreme Court held that an indigent parent in a termination-of-parental-rights
proceeding who has a due process right to appointed counsel is entitled to procedural safeguards
before counsel is withdrawn. The Family Court failed to determine whether substitute counsel was
warranted and failed to establish that the father knowingly and intelligently waived or forfeited his
right to counsel. The judgment terminating parental rights was reversed and remanded for a new

hearing with appointed counsel unless a valid waiver or forfeiture is established.
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QUESTIONS PRESENTED

1. Whether the Family Court violated the Father's federal and Delaware constitutional due process rights
by permitting appointed counsel to withdraw and requiring the indigent, incarcerated Father to proceed
pro se without determining whether he was entitled to substitute counsel or had knowingly and
intelligently waived or forfeited his right to counsel.

2. Whether the record supported termination of the Father's parental rights.

HOLDINGS

1. After determining on a case-by-case basis that an indigent parent has a due process right to appointed
counsel, the Family Court must conduct two separate inquiries: whether good cause justifies substitute
counsel and whether the parent knowingly and intelligently waives the right to counsel before

proceeding pro se.

2. Appointment of standby counsel is not an acceptable substitute for a valid, knowing, and intelligent
waiver or forfeiture of an indigent parent's due process right to appointed counsel in a termination

proceeding.

3. The Family Court violated the Father's due process rights because the record did not establish that he
knowingly and intelligently waived or forfeited his right to appointed counsel.

KEY QUOTATIONS

“In a termination proceeding, when an indigent parent requests the appointment of new counsel, or, in the
alternative, seeks to represent himself or herself, the Family Court must engage in two separate lines of
inquiry.” (1210)

“Accordingly, we hold that the appointment of standby counsel for the Father was not an acceptable

alternative to a valid waiver of the due process right to appointed counsel.” (1211)

“Therefore, the judgment of the Family Court must be reversed.” (1212)

FACTUAL BACKGROUND

The Father and Mother were never married. Their child was born in August 2005, and the Father had not seen
the child since the child was nine months old; the Father was incarcerated on a thirteen-year burglary sentence.
After the Family Court appointed counsel for the indigent Father in the termination proceeding, counsel sought
to withdraw based on a breakdown in the attorney-client relationship and requested a continuance. The Family
Court permitted withdrawal, denied the continuance, told the Father he would represent himself if he did not hire
counsel, and provided only advisory standby counsel; the Father, who had a fourth-grade education, conducted

almost no defense at the hearing.

PROCEDURAL HISTORY



The Mother petitioned the Delaware Family Court to terminate the Father's parental rights. The Family Court
appointed counsel for the indigent Father, later permitted counsel to withdraw, denied a continuance, and
conducted the termination hearing with the Father proceeding pro se and appointed counsel serving only as
standby counsel. The Family Court terminated the Father's parental rights on abandonment and failure-to-plan
grounds. The Delaware Supreme Court reversed because the Father did not knowingly and intelligently waive or
forfeit his due process right to appointed counsel, and remanded for a new hearing with appointed counsel.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Family Court must conduct a new termination-of-parental-rights hearing after appointing counsel for the
Father, unless the record establishes that the Father validly waived or forfeited his due process right to appointed

counsel.
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