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SUMMARY

The Appellate Division, Second Department, affirmed an order permitting S. Garson, LL.C to amend
the caption to correct its name and denying the defendants’ requests to dismiss the amended complaint
and require security for costs. The court held that the name correction did not prejudice any substantial
right and that the plaintiff, a foreign limited liability company authorized to do business in New York,
had capacity to sue. It also concluded that the amended complaint adequately stated claims for breach

of contract and related costs and fees, and that alleged typographical errors did not warrant dismissal.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendants appealed from an order that granted the plaintiff's renewed

motion to amend the caption to correct the plaintiff's name and denied
defendants' CPLR 3211(a) motion to dismiss the amended complaint

and motion requiring the plaintiff to post a bond for security for costs.

STANDARD OF REVIEW The court reviewed the order for abuse of discretion as to amendment
of the caption and applied the CPLR 3211(a)(1) and (7) standards to
the dismissal issues. A motion under CPLR 3211(a)(7) is evaluated by
liberally construing the complaint, accepting alleged facts as true, and
according the plaintiff every favorable inference; when evidentiary
material is considered without conversion to summary judgment, the
issue is whether the plaintiff has a cause of action. A CPLR 3211(a)(1)

motion may be granted only when documentary evidence utterly



refutes the allegations and conclusively establishes a defense as a

matter of law.
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QUESTIONS PRESENTED

1. Whether the plaintiff could amend the caption to correct its name when the proper plaintiff was already

before the court under a defective name.

2. Whether the plaintiff's failure to submit a new proposed amended complaint or to justify its failure to
submit a managing-member affidavit on an earlier motion required denial of the renewed amendment

motion.

3. Whether the plaintiff's status as a foreign limited liability company authorized to do business in New

York required dismissal for lack of capacity to sue or required security for costs.

4. Whether the amended complaint stated causes of action for breach of contract and related costs and fees
under CPLR 3211(a)(7).

5. Whether documentary evidence conclusively established that the lease was a nullity or otherwise
required dismissal under CPLR 3211(a)(1), and whether Real Property Law § 238-a(2) required

dismissal of the late-fee claim.

HOLDINGS

1. When the proper plaintiff is before the court under a defective name or title, amendment correcting the
title is permissible, and the court properly exercised its discretion to grant S. Garson, LL.C's renewed

motion to amend the caption.

2. Because the plaintiff was a foreign limited liability company authorized to do business in New York,
dismissal for lack of capacity to sue was unwarranted and the plaintiff was not required to post a bond as

security for costs.

3. The amended complaint adequately stated causes of action for breach of contract and related costs and

fees.

4. The typographical error in the apartment address did not defeat notice or require dismissal, and the lease

and property-transfer record did not conclusively establish that the lease was a nullity.

KEY QUOTATIONS



“Where the right party plaintiff is in court but under a defective name or title as party plaintiff, an amendment

correcting the title is permissible” (*1)

“CPLR 2001 permits a court, at any stage of an action, to disregard a party's mistake, omission, defect, or
irregularity if a substantial right of a party is not prejudiced, and CPLR 5019(a) gives trial and appellate
courts the discretion to cure mistakes, defects and irregularities that do not affect substantial rights of

parties” (*1)

“On a motion to dismiss a complaint pursuant to CPLR 3211(a)(7), the court must liberally construe the
complaint, accept all facts as alleged in the pleading to be true, accord the plaintiff the benefit of every
favorable inference, and determine only whether the facts as alleged fit within any cognizable legal theory”

(*2)

“A motion to dismiss a complaint pursuant to CPLR 3211(a)(1) may be granted only where the documentary
evidence utterly refutes the plaintiff's factual allegations, conclusively establishing a defense as a matter of
law” (*2)

FACTUAL BACKGROUND

In July 2018, S. Garson, LL.C leased an apartment at 500A East 87th Street in Manhattan to Jessica Luck and
Joseph Castillo for one year. The tenants moved out in February 2019 after complaining about second-hand
smoke. In April 2022, the plaintiff commenced an action under the incorrect name SB Garson, LLC, and the

amended pleading also contained a typographical error identifying the apartment as SOOA East 87th Street.

PROCEDURAL HISTORY

The plaintiff commenced an action in April 2022 under the name SB Garson, LLC to recover damages for
breach of contract and related costs and fees. After the plaintiff sought to correct its name to S. Garson, LLC, the
Supreme Court, Westchester County, granted the renewed motion to amend the caption and denied defendants'

dismissal and bond motions. The Appellate Division affirmed insofar as appealed from.
DISPOSITION

affirmed
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